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JUDICIAL NOTICE AND THE LAW OF EVIDENCE. 





[* considering the subject of judicial notice one has to beware of 

a common misconception. Very often it is supposed that 
there is but one question where in reality there are two, viz. : 
(a) the question whether the tribunal can assumea certain fact with- 
out proof, and (4) the question what it can do with it when it is 
assumed, Just as in applying the law of evidence,’ there is 
no propriety in giving evidence of that which would not be 
available if it were in, and so in common legal language much 
is said not to be admissible which would be admitted if it 
had any bearing upon the case, so, in regard to judicial notice, 
there is much which in any given case would readily be noticed 
without proof if it could be applied to the purpose desired, but 
which is refused notice for the reason that the fact would be of no 
legal significance if it were recognized. Judges, in presiding over 
litigation, are not engaged in a philosophical investigation or an 
academic exercise ; with them the search for truth is but an inci- 
dental matter and not the main one, and their ability to use a fact 
when it is proved or admitted or assumed is limited by the require- 
ments of their main business, which is that of awarding justice,— 
awarding it according to the rules of law and under established 
usages and forms. That familiar instrument of justice, the doc- 
trine of estoppel, often makes the actual truth of fact unimportant 





1 3 Harv. Law Rev. 147. 
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in a particular case ; and in all cases the chief question for a judge 
is, not what is the actual truth of fact, but what is it lawful and 
just for him to take to be true for the purposes of the particular 
case then before him. Often, therefore, when a court is under- 
stood to declare that it cannot notice a fact without proof, what it 
really says is not this, but that it cannot hold a certain allegation 
in pleading to be sufficient, or a certain finding in a special ver- 
dict or an officer’s return to be full enough, or a certain contract 
to be binding, or a certain piece of property to belong here or 
there. 

After allowing for all this, however, there are yet many cases 
where the question is fairly presented of the power or the duty of 
a court to take cognizance of some matter without proof. The 
maxim that manifesta (or notoria) non indigent probatione may 
be traced far back in the civil and the canon law; indeed, it is 
probably coeval with legal procedure itself. We find it as a 
maxim in our own books,! and it is applied in every part of our 
law. It is offset by another principle, also very old, and often 
overtopping the former in its importance, — on refert quid notum 
sit judici, st notum non sit in forma judicit.2 These two max- 
ims seem to intimate the whole doctrine of, judicial notice,—a doc- 
trine which has two aspects, one regardiNg the liberty which the 
judicial functionary has in taking things for granted, and the other 
the restraints that limit him.? 

What is this doctrine of judicial notice, and whereabout in the 





17 Co. 39 a-39 b; 11 Co. 25. 

2 Coke, C. J., quotes this from Bracton, in an action of slander, Crawford, v. Blisse, 2 
Bul, 150 (1613), to support the overstrained doctrine of that day about taking the words 
charged i” mitiori sensu. 

8 The expression “to take notice of’ anything, in our ordinary popular phraseology, 
imports observing or remarking it, In the legal language of to-day to “take notice”” has 
a meaning correlative to that of giving notice; viz., that of a man’s accepting or charging 
himself with a notification, or with the imputation of knowledge of a thing, But the im- 
port of the legal expression to “ take judicial notice,’’ as indicating the recognition without 
proof of something as existing or as being true, seems traceable rather to the older English 
usage. The word “notice” was formerly often used interchangeably with knowledge, and 
with our legal term “‘ conusance.”’ In the English of our Bible we read: ‘* Wherefore have 
we afflicted our souls and thou takest no knowledge?” (Isa. lviii. 3.) ‘* They took knowl- 
edge of them that they had been with Jesus.” (Acts iv. 13.) Sowe find inthe Norman 
French of our old reports the expressions “‘ take notice’’ and “‘ take conusance;” and when 
the reports begin to be translated and published in English, in the seventeenth century 
and later, we find the phrase becomes interchangeably take notice, take knowledge, and 
take conusance. 
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law does it belong? Intrying to answer these questions, I propose 
first to deal briefly with the second one ; then to present a number 
of cases which may furnish illustration, as well as atest and a basis 
of judgment as regards both questions ; then to consider briefly 
the sort of thing of which courts will take notice without proof, 
distinguishing also the case of juries ; and finally to mention a few 
discriminations which it is important to keep in mind if one would 
make an intelligent application of the doctrine. 

I. Whereabout in the law does the doctrine of judicial notice 
belong? It does not belong peculiarly to the law of evidence. 
It does, indeed, find in the region of evidence a frequent and con- 
spicuous application ; but the habit of regarding this topic as a 
mere title in the law of evidence tends to obscure the true con- 
ception of both subjects. That habit is quite modern. The care- 
ful student will notice that a very great proportion of the cases 
involving judicial notice raise no question at all in the law of evi- 
dence ; they relate to pleading, to the construction of the record 
or of other writings, the legal definition of words, the interpreta- 
tion of conduct, the process of reasoning, the regulation of the 
order of trials. In short, the cases relate to the exercise of the 
function of judicature in all its scope and at every step. Thenature 
of the process as well as the name of it find their best illustration 
in some of the older cases, long before questions in the law of evi- 
dence engaged attention. We are the less surprised, therefore, 
to find that it was not until Starkie printed his book on evidence, 
in 1824, that any especial mention of this subject occurs in legal 
treatises on evidence, and that Starkie has very little to say 
about it.1 The subject of judicial notice, then, belongs where the 
general topic of legal or judicial reasoning belongs,—to that part 
of the law which defines among other things, the nature and limi- 
tations of the judicial function. It is, indeed, woven into the very 
texture of this function. In conducting a process of judicial 





1 Stark. Ev, i., 400-405. Bentham, to be sure, in his ‘‘ Rationale of Judicial Evi- 
dence”? (which was not a law book), composed in 1802-1812, and published partly by 
Dumont in 1823, and in full under the editorship of John Stuart Mill in 1827, had briefly 
discussed the question (Works, vi. 276, book i, c. 12,) how far a judge can pass on 
questions of fact without ‘‘evidence.” He concludes, in¢er alia, that a judge should be 
allowed ‘ at the instance of either party to pronounce, and, in the formation of the ground 
of the decision, assume, any alleged matter of fact as notorious,” subject to the right of 
the other party to deny the notoriety and call for proof. 
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reasoning, as of other reasoning, noi a step can be taken without 
assuming something which has not been proved.! 

II. Let me now illustrate the subject by a number of classified 
cases drawn from all periods of our law. 

1. Certain cases relating to pleading and other matter of 
record, In looking at these the reader will find constant illustra- 
tion of what has already been indicated, that the right of a court 
to act upon what is in point of fact known to it must be subordi- 
nate to those requirements of form and orderly communication 
which regulate the mode of bringing controversies into court, of 
stating them, and of conducting them. If formal words are 
necessary, like “felonice,” and “ murdravit,” and “ burglariter,” in 
the old private appeals and in indictments, you must use them. If 
a certain form of action is necessary, you must resort to it. If a 
certain order or time of presentation be necessary, you must con- 
form to it. If, as regards the fulness of detail or the precision of 
allegation, there be any rule of “certainty,” you must conform to 
that. If there be any rule of the substantive law as to what con. 





1 Stephen (Dig, Ev., ist and 2d ed., Ch, VII.) originally dealt with judicial notice 
under the general head of *‘ Proof’? and the special head of ‘‘ Facts which need not be 
Proved.”” For this he was taken to task by an acute critic (20 Sol. Journal, 937), who 
suggested that since Stephen’s art. 93, relating to the burden of proof, declares that 
whoever desires a judgment as to any legal right depending on the existence or non- 
existence of facts which he asserts, ‘‘ must prove that those facts do or do not exist; ”’ 
and since art. §9 (about judicial notice) declares that some facts asserted by a party 
need not be proved by him,—the true place for this last was that of an exception to the 
art, 93. This led Stephen, in his third edition, to change the special head of Ch, VII. 
from ‘‘ Facts which need not be Proved” to “ Fats Proved Otherwise than by Evi- 
dence” (his definition of ‘‘ evidence,” art, 1, being (a) the statements of witnesses in 
court, and (4) documents produced in court), and called forth certain remarks in the 
preface to the third edition (Little & Brown’s ed. (1877) 26): ‘* By proof I mean the 
means used of making the court aware of the existence of a given fact; and surely the 
simplest possible way of doing so is to remind the court that it knowsit already. It is like 
proving that it is raining by telling the judge to look out of the window. It has been 
said that judicial notice should come under the head of burden of proof; but surely this 
is not so. The rules as to burden of proof show which side ought to call upon the 
court to take judicial notice of a particular fact; but the act of taking judicial notice, 
of consciously recalling to the minda fact known, but not for the moment adverted to, 
is an act of precisely the same kind as listening to the evidence of a witness or reading a 
document: that is, it belongs to the general head of proof.” As regards all this, one or 
two things may be briefly remarked: (a) “The general head of proof,” and “the means 
used of making the court aware of the existence of a given fact,” include the whole topic 
of legal reasoning: they spread far beyond the law of evidence, The same reach 
belongs to the burden of proof. So that both Stephen and his critic recognize the wide 
scope of judicial notice, (4) It seems a very inadequate conception of the subject of 
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stitutes the actionable or punishable thing, or what is a defence, 
of course the pleadings and the record must come up to these 
requirements. Under this head may be put the following cases: 
(a) In 1332-3,! in a guare impedit against the Dean and Chapter of 
St. Peter’s at York, the Dean. made no appearance. Counsel 
stated that he was dead, and then: “Trewe.2, Where notice 
comes that a man is dead you are not to go to judgment against 
him. It isa notorious thing that the Dean is dead, and, therefore, 
you should not go to judgment against him. Herle (C. J. C. P.). 
We cannot go to judgment upon a thing notorious, but only accord- 
ing to what the process before us is. Basset. A guare impedit, 
was brought against H. de Stanton,® and he died pending the 
writ, wherefore the writ abated. Herle. The writ was not 
abated by judgment, but the plaintiff waived his writ because he 





judicial notice to speak of it as ‘fa means of making the court aware” of a fact; it has 
to do not merely with the action of the court when the parties are seeking to move it, but 
when alone and acting upon its own motion. To read a document in court, or to listen 
to a witness there, is to deal with evidence.” And so when an object is submitted to 
the judge’s inspection in court. But the true conception of what is judicially known is 
that of something which is not, or rather need not, unless the tribunal wishes it, be the 
subject of either evidence or argument — something which is already in the court’s 
possession, or at any rate is so accessible that there is no occasion to use “ any means to 
make the court aware” of it; something which it may deal with quite unhampered by 
any rules of law. (¢) There is sometimes confusion between judicial notice and inspection, 
or the dealing by a court with what Bentham calls “real evidence,”— a thing submitted 
directly to the senses of the tribunal; as in Stephenson v. The State, 28 Ind. 272 (1867), 
where the trial judge had decided the question whether the appellant was over fourteen 
years of age by simply inspecting him. He certified to the upper court that ‘‘ as the de. 
fendant, being present in court, presented . . . the appearance of a full-grown man, such 
proof [z.e., other evidence] was not required.” Of course this was merely an instance of 
settling a question by the use of a certain sort of evidence,— and it may be added that it 
was, at common law, a very familiar way. But the upper court describe the situation as 
one where “‘no proof whatever was offered as to the age of the defendant.” “The judge 
was not a witness, and the State is not entitled to avail itself of his knowledge, except upon 
matters of which the court takes judicial notice.” The real ground of the court’s decision 
here (granting a new trial) appeared to be that when a jury or trial judge decides a 
question of fact in this way, a party loses the benefit of his exceptions, because there is no 
way of presenting the evidence to an appellate court in such a manner as to enable it to 
judge of ‘‘the reasonableness of the impression ” made upon the mind of the lower tribu- 
nal. We may agree that this case was rightly decided, without assenting to the court’s 
conception of what took place at the trial, or their view that it is impossible to have the full 
benefit of exceptions when the trial court avails itself of “real evidence.” Stephen’s il- 
lustration of ‘‘ proving that it is raining by telling the judge to look out of the window,” 
is another instance of the use of real evidence, 

1Y, B. 7 Ed. III. 4, 7. 

2 Semble, Simon de Trewethosa, a sergeant of the period. 

8 Herle’s predecessor as Chief Justice of the Common Pleas. 
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knew that he was dead.” (4) In 1456,} in a guare impedit, the 
declaration related to a church in Wales, and the writ was brought 
in the County of Hereford. Littleton, for the defendant, objected 
that the plaintiff had not stated, either in his account or his writ, 
that Hereford adjoined Wales, and the law required that the 
action should be brought in a county adjoining. But the court 
held with the plaintiff, who insisted that “ prima facie it will be 
intended that the County of Hereford adjoins Wales until the con- 
trary is alleged ; if the defendant would take advantage of this, 
he should allege that the County of Hereford is not adjoining, or 
otherwise it will be taken that it is.” (c) In 1552-37, in an 
action of debt upon a statute the defendant demurred to the 
declaration for misreciting the statute as being of the 32 H. VIII, 
while in truth it was of the 33 H. VIII. Saunders, for the plain- 
tiff, argued : “ You Judges have a private knowledge and a judicial 
knowledge (un pryuate scyence et un iudyciall scyence), and of 
your private knowledge you cannot judge. . . . [And then he re- 
cites the story of Gascoigne and Henry IV., in Y. B. 7 H. IV. 41 
(infra, p. 296), adding :] But there he could not acquit him and 
give Judgment of his own private knowledge. But where you have 
a judicial knowledge, there you may, and you may give judgment 
according to it. As if one be arraigned upon an Indictment for 
an offence which is pardoned by Parliament, there you ought not 
to proceed in it nor give judgment if he is found guilty, because 
it appears to you by your judicial knowledge that you ought not 
to arraign him. For the Judges ought to take Notice (prender 
conusance) of Statutes which appear to them judicially, although 
they are not pleaded ; and then the misrecital of that whereof the 
Judges ought to take Notice without Recital is not material.” But 
the court held that while the plaintiff need not recite the statute 
“ because it is a general statute, and extends to every one of the 
King’s subjects, and the Justices are bound to take notice of 
it, . .. [yet] the court should abate for the Misrecital.... 
For Declarations ought to have two things; the first is certainty, 
in order that the defendant may know what he is to answer to; 

. the other thing . . . is truth. . .. In our case he 





1Y, B. 35 H. VIL. 30, 35. 

2 Partridge v. Strange, Plow. 77, 83-84. I quote some of the original phrases in this 
case. It will be remembered that Plowden was published in French in 1571, and that 
the first translation appeared in 1761, 
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has grounded his Action upon a Statute by him recited, where 
it appears to us judicially that there is no such Statute made at 
that Time.” Here the court was called upon to take judicial cog- 
nizance of the date of a statute, and they did it; but they were re- 
strained from giving the plaintiff the benefit of their knowledge by 
a rule of pleading. 

(d) In 1588-9,! in an action of ejectment, there was a special 
verdict which set forth the founding of a hospital by the name of 
the Master and Chaplains of the Hospital of Henry the Seventh 
late King of England of the Savoy, and that afterwards the said 
master and chaplains being seized, etc., leased the same to the 
defendant by the name of W. H. Master of the Hospital . . . called 
the Savoy. And afterwards by their true name they leased the same 
to Thomas Fanshawe the plaintiff’s lessor, and the question was 
whether the lease to the defendant by the name above stated was 
good. The ground upon which the judges went who decided the 
case in the Exchequer of Pleas, and also those who agreed with 
them in the Exchequer Chamber, seems to have been that a very 
high degree of “certainty” was required in such acase.2 The case 
is here cited mainly for the high-strung reasoning of Coke in 
arguing for the plaintiff, in the Exchequer Chamber, against the 
lease : “ If the Name given to this Hospital upon the foundation of 
it and the Name usurped in the lease be not unum in sensu (not 
in your private understanding as private persons, but in your judi- 
cial knowledge upon the Record, quod coram vobis residet as 
Judges of Record) then this lease is void. For although you as 
private persons, otherwise than by Record know that the Hospital 
of Savoy and the Hospital vocat. le Savoy are all one Hospital, you 
ought not upon that your private knowledge to give judgment, un- 
less your judicial knowledge agree with it; that is, the knowledge 
which is out of the Records which you have before you. But if 
the name given upon the Foundation and the usurped Name be 





1 Marriot v. Pascall, 1 Leon. 159; S, C. sud nom. Mariot v. Mascal, 1 And, 202, and 
sub nom, Fanshawe’s Case, Moore, 228. 

2 This case was hard fought; in the Exchequer of Pleas it was held (Manwood, C.B., 
dissenting in a long opinion, preserved in Moore’s Reports) that the lease was bad. In the 
Exchequer Chamber the court discussed it without giving judgment, and were divided in 
opinion; the full opinion of Anderson (C, J, C. P.) is found in his reports. But the case 
was finally settled by the parties. 

8 See the quaint, pedantic discourse of Anderson, C, J.,on words and names, in his long 
opinion in 1 And. 208-220, 
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not idem sensu in your judicial knowledge, and you cannot other. 
wise conceive the identity of these two Hospitals nor make any con- 
struction to imagine it but by the Record, for the Record is your 
eye of Justice, and you have no other eye to look unto the cause 
depending before you but the Record, and to this purpose he cited 
the case of 7 H. 4, 108, [séc, but meaning probably 7 H. 4, 41, 
which is thereupon inaccurately stated]... so in our case, it may 
be that you in your private knowledge know that the Hospital de 
la Savoy and the Hospital vocat. le Savoy is all one; but that doth 
not appear unto you upon the Record which is before you, but it 
may be for anything that appears in the Record, that they are 
diverse and several Hospitals. Therefore the lease is void.”?} 

(e) In 1611? an indictment alleged an arrest at London on 
18 November “ between the hours of five and six in the afternoon.” 
It was contended that the arrest was illegal as being in the night, z.¢., 
after sunset ; but the court (“all the Judges of England and Bar- 
ons of the Exchequer”’) “resolved that although in truth between 
five and six o’clock in November is part of the night, yet the Court 
is not bound ex officio to take conusance of it, no more than in 
the case of burglary without these words, in nocte .. . or noc- 
tanter.’® 

(f) To these may be added a class of cases where the courts, 
for the purposes of a particular kind of action, refused to give effect 





1 To all this learned triviality add that of Manwood, C. B., in supporting the case of the 
defendant against another objection, viz., that the lease was bad as omitting the word late 
(nuper), in the designation of King Henry VII. It is intended, he says, that he who 
speaks of King Henry VII. speaks of the late king of that name, “ Just as the Dean and 
Chapter of Carlisle was incorporated by the name of the Dean and Chapter of the Holy 
and undivided Trinity, of Carlisle; and in the lease they omit undivided, yet was it good 
enough . . , and the reason was because by the name of the Trinity the word undivided 
is as strongly intended as if it were expressed; for everybody knows that the Trinity is 
undivided, and so in 36 H. 6 the foundation was the Church of St. Peter and Paul the 
Apostles, and the lease omitted the Apostles, and yet good, for it is intended in the plea, 
and all know that Peter and Paul were Apostles. So also the lease is good where the 
foundation is of the blessed Virgin Mary and Virgin is omitted; yet it is good, for all 
men well know that Mary was blessed and a Virgin.” 

2 Mackalley’s Case, 9 Co. 65 a, 67; ib. 62. 

8 The phrases here are probably those of the first English edition of these reports in 
1658, long after Coke’s death in 1633. He published his reports in Norman French, 
The ninth book appeared in 1613, and the passage above quoted (not to quote it all) 
reads in the French: “ Le court nest tenus ex officio a prender conusance de ceo nient 
pluis que in case de burglarie sans ceux paroles in nocte eiusdem diei, or noctanter,” In 
Trotman’s ‘‘ Epitome” of the first eleven books, published in 1640, this reads (p. 468), 
“Court nest ten p prend notice,” etc. 
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to the ordinary meaning of words, and persisted for many years in 
considering only whether they were susceptible of some other 
meaning. Actions for defamation, a slip transplanted from the 
popular and ecclesiastical courts, started into such a savage luxuri- 
ance of growth in the king’s courts, in the sixteenth and seventeenth 
centuries, that the judges appear to have been frightened at it. At 
any rate, for many years they did their best to discourage the action 
by applying a rule that the words should be taken 7” mitiori sensu. 
For example, it was held that it was not actionable as imput- 
ing crime to say of another,? “Thou hast stolen by the highway 
side,” for it might be taken that he came unawares upon some one 
by the highway, or that he stole a stick under a hedge; or to say,? 
“Holt struck his cook on the head with a cleaver and cleaved his 
head ; the one part lay on the one shoulder and another part on the 
other,” for “the party may yet be living, and it is then but trespass ;” 
and again, in 1615-16, where one was charged with saying of 
another, “ Thou art a Thief, for thou hast stolen me (Defendant 
innuendo) a hundred of slatte,” it was held not actionable. The 
plaintiff's counsel in vain urged that this form of expression was 
“le usuall phrase del paies ;’’ Coke, C. J., answered that he should 
have averred it, “otherwise we cannot take notice of it, for I do 
not know that it is a usual phrase in the country. It seems to me 
that the words are insensible, for it is clear that the first words 
are not actionable, scil., ‘thou hast stolen me,’ for it is not 
felony to steal a man, although it is to steal some women.” At 
Easter, in 1616, plaintiff’s counsel again brought up the case and 
said “‘ceo est un usuall phrase, come en le Scripture, Fetch me a 
kidd from the Flock.”® Doderidge, J.: “ That is for me, and not 

1 See Professor Maitland’s admirable little paper on “‘ Slander in the Middle Ages,” in 
The Green Bag, ii. 4 (January, 1890), In 1671, even, we find Vaughan, C, J., saying, in 
King v, Lake (2 Ventris, 28), in an action of slander: ‘‘ The Growth of these Actions will 
spoil all communications; a Man shall not say such an Inn or such Wine is not good, Their 
Progress extends to all Professions, . . . The Wordsspoken here have no more Relation to 
the Plaintiff's Profession, than to say of a Lawyer he hath a Red Nose, or but a little 
Head.” Vaughan was dissenting, 

2 Brough v. Dennison, Goldsborough, 143, 58 (1601). 

8 Holt wv, Astgrigg, Cro. Jac. 184 (1607). 

4 White v. Brough, 1 Rolle, 286. 

5 Shakespeare had just died, almost on the first day of this very Easter term. Would 
Coke, we may wonder, have recognized Prince Henry’s description of Hotspur, “‘ He 
that kills me some six or seven dozen of Scots at a breakfast,” or the many other like 


phrases that are now so familiar to us,— ‘* Rob me the exchequer,” ** He smiled me in the 
face,” ** How this river comes me cranking in,” and the like? 
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from me.” The counsel urged that either way was good enough 
for him. Doderidge: “ It is uncertain how it should be taken, and 
therefore the action lies not, for the discredit of such actions ; and 
judgment was given accordingly against the plaintiff.” 

(g) And again, under this head belong such cases as that of 
Taylor v, Barclay,! where, on a demurrer to a bill in equity which 
alleged that the British Government had recognized the indepen- 
dence of the Federal Republic of South America, the Vice-Chan- 
cellor, having informed himself at the foreign office that this was 
not true, took judicial notice of the fact, and declined to hold that 
what was thus known to the court to be a false allegation had been 
admitted by the demurrer to be true. 

2. Asecond class of cases relates merely to the construction 
of writings or the interpretation of words. Here the courts take 
notice of the ordinary meaning of words, and, as some of the 
cases of slander already cited may indicate, they formerly took 
judicial notice, not merely, as now, of the general meaning, but 
also of the local use of language? (a) In 1536,’ in holding 
good the condition of a bond to pay seven pounds to the obligor’s 
own wife, Fitzherbert, J., says: “The meaning and intent of 
the parties shall be taken; for I have seen this case adjudged. 
Two made a contract for eighteen barrels of ale, . . . and the 
buyer would have had the barrels when the ale was gone; ad- 
judged that he should not, because it is commonly used that the 
seller should have them, and it was not the intent of the parties 
that the buyer should have the barrels but only the ale. Suppose 
I make a covenant with you that if you come to my house I will 
give you a cup of wine; if you come you shall not have the cup, 
for it cannot be intended (entend) that my intent was to give you 
the cup.” (4) In 1611,* on the defendant’s demurrer, in an ac- 
tion of debt on a bond,—in passing upon the meaning of these 
words in the condition, -— “ which should be levied,” Fleming, C. J., 
laid it down that, “ as touching construction of words they shall be 
taken according to the... intent of parties, . . . and this intention 
and construction of words shall be taken according to the vulgar and 
usual sense, phrase, and manner of speech of these words and of 





1 2 Sim. 213 (1828) 

2 See McGregor v. Gregory, 11 M. & W. p. 295. 
8 Y, B. 27 H. VIIL., 27, 12. 

* Hewet v. Painter, 1 Bul. 174. 














Y¥UDICIAL NOTICE. - 295 


that place where the words arespoken.” In this case there was no 
averment that the words had any peculiar local meaning ; the argu- 
ment of counsel was in the terms adopted by the court and just 
quoted, and he illustrated thus: “ As in Lincolnshire where eight 
strikes make a bushel, the judges of the common law are for to 
take notice of particular usages in several places, as of London 
measure in buying of cloth there.” (¢c) And so in 1613 and 
1623,! in actions on the case (1) for not delivering ‘20 Cumbos 
tritici,” “though it is not avowed by any Anglice quid est Cum- 
bos, yet the court ought to take notice thereof, being the Phrase 
of the Country of Norfolk and Suffolk and other Places, and there 
well known;” (2) upon a sale of “ quosdam Carrucas signatas, An- 
glice Car-rooms, though it is not averred what is intended by the 
Word Car-rooms, nor what it signifies, yet the Declaration is good ; 
for it is a Phrase in London well known, of which the Court ought 
to take notice, this being a Phrase of the country.”? (ad) In the 
case of Hoare v. Silverlock,? where, in an action for libel, in 
saying of the plaintiff in a newspaper that certain persons dealing 
with her “had realized the“*fable of the Frozen Snake,” after a 
verdict for the plaintiff the court declined to arrest the judgment. 
Lord Denman remarked: “ We are not called upon here to take 
judicial notice that the term ‘Frozen Snake’ had or had not the 
meaning ascribed to it by the plaintiff, but to say, after verdict, 
whether or not a jury were certainly wrong in assuming that 
those words had the particular meaning.” * 

It would be idle to add to this class of cases. Nothing is more 
familiar than the spectacle of courts construing wills, deeds, con- 
tracts, or statutes upon their own knowledge of the import of 
words.® 

3. The last class of cases which I shall name relates to various 
miscellaneous duties of the court. (@) In 1302 ® (among cases tried 

1 Rolle’s Ab. Court C. 6, 7. 

2 « By Car-rooms,” adds Rolle, “is intended a Mark which the Lord Mayor puts upon 
a Cart.” 

$12 Q, B. 624 (1848). 

* Of the same character is the case of Capital and Counties Bank vw. Henty, 7 App, Cas. 
741, where the question was presented in a similar way, but the judgment was arrested. 

5 Nelson v. Cushing, 2 Cush. 519, 533; Atty.-Gen. v. Dublin, 38 N. H. 459, 513; 
Meyer v. Arthur, 91 U. S. 570; Tindal, C. J., in Shore v, Wilson, 9 Cl. & F. p. 569; 
Bowes v, Shand, 2 App, Cas. 455; Towgood v. Pirie, 35 W. R. 729; Union Pac, R. R. Co. 


v. Hall, 91 U. S. 343. 
6 Y. B. 30 and 31 Ed. I. 256. 
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at the Cornish Iter), in an assize of novel disseisin brought by John 
de Botton against John de Wilton and others, a plea in abatement 
for misnomer was put forward, and was promptly allowed. ‘Westcot. 
Sir John answers and says that his name is John de Willington ; 
judgment of the writ, . . . Hunt. known by this name; ready, etc. 
Brompton, J. Heis known through all England as Willington and 
by no other name, and that well know we; and therefore as to John 
you shall take nothing by your writ.” This was giving judgment 
upon a point of ordinary fact as being notorious. (4) In 1406,} 
in a discussion over arresting judgment on the ground that the 
facts appeared of record to be otherwise than as the jury had 
found, Gascoigne (C. J. K. B.) said: “Certainly if I had been 
sworn on the same inquest I should, upon the evidence shown on 
the King’s part, have found for him (2. ¢., against the actual ver- 
dict). Tirwhit. Sir, suppose a man killed another in your presence 
and actual sight, and another who is not guilty is indicted before 
you and found guilty. You ought to respite the judgment against 
him, for you know the contrary, and to inform the King, that he 
may pardon (faire grace). No more in this case... . for you 
are apprised of the Record. ... Gascoigne. Once the King 
himself questioned me as to this case which you put, and asked 
me what the law was; and I told him as you say. And he was 
well pleased that the law was so.” (c) A well-known set of cases © 
has to do with the calendar and certain sorts of facts ordinarily 
given in almanacs. When the books talk about ‘the calendar,” 
they refer sometimes to the mere order and arrangement of days, 
and especially saints’ days and ecclesiastical feasts, by which the 
terms and days of court were regulated ; and sometimes to the 
books or written or printed tables in which this order was set down. 
The courts almost of necessity recognized without proof the estab- 
lished order and arrangement of days, and the phrase was that 
“the calendar was part of the law of England,” and so of “the 
almanac.” Moreover, in the multitude and multiplication of saints 
and saints’ days, and the intricacies attending upon the notion of 
movable feasts, and the arrangement of the Council of Nice regu- 
lating Easter by the relation of the moon to a certain date in 
March, it was no easy matter to find out the details of the calendar 
for any given year ; so that the courts were assisted by written and 





1Y. B. 7H. IV. 41, 5. 
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printed tables of more or less authority. In the Black Book of 
the Exchequer! there is preserved a calendar and a list of domini- 
cal letters, dating back, perhaps as far as 1187. This may well 
have been the official memorandum of the Exchequer. Since the 
courts found it convenient or necessary to rely upon such tables, 
the notion of taking judicial notice of the order of days was easily 
transferred to the table which set it forth. In 1493-4,? a question 
arose on a writ of error over the continuance of a case to the Mon- 
day before St. Boniface’s day. There was only one St. Boniface 
in the “mertlage,”® and apparently only one was _ generally 
recognized ; but two were in the printed calendar. The court 
finally held the continuance good. I give a translation of this 
early case in a note. It is curious as showing a very early ref- 
erence in our reports to a printed calendar, and as showing 
the perplexity that such questions might cause at that period.‘ 





1 Bond’s Handy Book of Dates, 68. 

2Y. B. 9 H. VII, 14, 1. 

8 My friend Professor Child has helped me to the meaning of this word, which puzzled 
the Chief Justice in the case, It is what we call a “‘ Lives: f the Saints,” a martyrology. 
See Ducange; “Martilagium et Martilegium;” also ‘‘Matrilogium;” ‘‘pro Martyrologium.” 
The martyrs and confessors “ are the chief names which appear in the list of Saints’-days 
and festivals of the Church.” (Bond’s Handy Book of Dates, 146.) 

4 A writ of error was brought, and error was assigned that: One brought an action 
of debt in a court which was granted by patent, and had a day of continuance till 
Monday next before St. Boniface’s day; andthe defendant pleaded, . . . and on Monday 
next the defendant appeared, and found against him; and it was assigned for error that 
St. Boniface’s day was past before the day given as Monday next before St. Boniface, In 
fact, there were two St. Boniface’s days in the printed calendar, and in the mertlage only 
one Boniface. It was moved whether this be error or not. Kingsmil. Although there 
are not two Bonifaces in every book, if there be two Bonifaces, the continuance is good. 
There are two in the calendar; and so the continuance is good and will be referred to the 
Boniface who is to come and not the one passed. There are divers saints who are not 
in the calendar, and yet a continuance to such and such a day of such and such asaint is 
good if any such saint there be. As St. Swithin here at Winchester is not in the calen- 
dar, yet a continuance to this day is good; . . . for if the day be known there it is 
enough, though it be not inthe calendar, ( Which the justices agreedto.) They say 
(diont) that there are a hundred saints who are not in the calendar; people, also, here in 
the South do not recognize them; and yet the continuance to one of the days is good. 
Just so there are two Bonifaces, and the printed calendar provesit, Wherefore, etc. Hus- 
ton [argued] to the contrary, and [said] in the mertlage there is only one, Hussey 
[C. J. K. B.] What do you mean by this mertlage ? What is it? Huston. It is a calen- 
dar universal in the church of this realm, which priests are bound to keep, and no other 
(nient pluis); and although a new saint were canonized beyond sea, there is no reason 
why people are bound to recognize him; and so a continuance to such a saint’s day is not 
good, So here, for in this realm there is only one Boniface, and whether there are [any- 
where] two or not, I know not, but it seems not, for he is not in the mertlage. The 
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In 1704, when a writ of inquiry was returnable “vs Trinitatis 
and was returned executed June 14, which was on Monday, the 
day after the return day, the court held that they must judici- 
ally take notice that ¢ves Tvrinitatis was ona Sunday, and 
equally although it was not assigned for error on the record. 
“Holt, C. J.: At the Council of Nice they made a calculation 
movable for Easter forever, and that is received here in England 
and becomes part of the law; and so is the calendar established 
by act of Parliament. And can we take notice of a feast without 
telling what day of the month it is? Shall we take notice of it 
because you show it on the record and not when we see it as 
plainly without your telling?” There are also cases where courts 
judicially notice any common almanacs as accurate sources of 
information about such facts as the time of the setting and rising 
of the sun and moon; or rather, as it is more accurately put, 
these courts notice without proof the facts themselves? (d@) In 
Brown v. Piper,’ on appeal in equity from a Circuit Court, 
where the plaintiff asked for an injunction to restrain the de- 
fendant from infringing a patent for preserving fish and other 
articles, the Supreme Court of the United States, having in this 
case the duty of passing upon facts as well as law, reversed 
a decree for the plaintiff on the ground that his invention 
lacked novelty. They adverted to a matter of fact which was 
nowhere mentioned in pleadings of proof. The patent was for 
preserving fish and other articles in a close chamber by a freezing 
mixture having no contact with the atmosphere of the preserving 
chamber. The Supreme Court called to mind something which 





printed calendar is not to the purpose, and may be false; and maybe there are two Boni- 
faces beyond sea and only one in England. The judges sent tothe Common Bench about 
the matter. Brian [C. J. C, B.] thought the continuance not good unless two Bonifaces 
were recognized in England and in the mertlage; or at least recognized, for the printed 
calendar is of no authority (ne dasc, aucthorit.). Vavisor [Justice of the C. B,] to the 
contrary. And we were in doubt (fuimus in doubt). And those in the King’s Bench 
held the continuance good,”’ I have followed an edition of 1597; the Maynard edition 
appears to have various misprints, 

1 Harvey v. Broad, 6 Mod. 159, Ss, C. ib. 196, ‘* The Almanack to go by is that which is 
annexed to the Common Prayer-Book.” Holt, C. J.,in Brough v. Perkins, 6 Mod. 
81 (1703). And see Tutton v. Darke, 5 H. & N. 647; Nixon v, Freeman, ib, 652, 
Now-a-days, in referring to the almanac, courts have as little thought of any particular 
edition as they have when they refer to the Bible or to AZsop’s Fables, 

2 People v. Chee Kee, 61 Cal. 404; State v, Morris, 47 Conn, 179; Munshower v. The 
State, 55 Md. 11; adé¢er Collier v. Nokes, 2 C, & K, 1012. 

891 U.S. 37. 
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is in all men’s knowledge as being old, in daily use, and involving 
the same principle ; viz., the common ice-cream freezer. Of this 
and of the preservative effect of cold, they said we take judicial 
notice, and will deal with it as if set up in the answer and fully 
proved. ‘“ We think this patent was void on its face, and that the 
court might have stopped short at that instrument, and without 
looking beyond it into the answers and testimony, sua sponte, if the 
objections were not taken by counsel, well have adjudged in favor 
of the defendant.” 

(e) Recently, the Court of Appeals of New York! reversed a 
judgment for the plaintiff, in an action for personal injuries re- 
ceived while in the defendant’s service as a brakeman in passing 
through a tunnel on the top of a freight car. The height of the 
tunnel was considerably lessened in the interior of it by an arch not 
visible at the entrance, and of this lessening the plaintiff must be 
assumed to have had no notice. The injuries appeared to have 
come from striking the plaintiff's head against the arch. But his 
own testimony was that he was sitting when the accident happened, 
and the distance between the top of the car and the bottom of the 
arch was four feet and seven inches. The trial judge had left it 
to the jury that, “If the plaintiff was sitting down, it is for you to 
say whether his head would reach:to that height.” After verdict 
and judgment the defendants appealed, and the Court of Appeals 
put the question thus: “ Whether we will accept that finding .. . 
or whether we will take judicial notice of the height of the human 
body and the measurements ofits separate parts, and. . . reversea 
judgment that is based upon a finding clearly contrary to the laws 
of nature.” In proceeding to $rant a new trial, the court take 
judicial notice that the average height of man is less than six feet, 
and the average length of the human trunk to the top of the head 
is less than three feet, and that men differ in height mainly from a 
difference in the length of their legs ; that this plaintiff could not 
have struck his forehead against the arch while sitting, unless he 
were at least nine feet high, and that there is no authenticated 
instance in human history of any such height; that while the 
plaintiff may have been a tall man and the jury may properly 
have acted upon their inspection of him, “a fact so rare in the 





1 Hunter v. N, Y., O. & W, Ry. Co., 23 No, East. Rep. 9 (Dec. 1889). 
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course of nature should be made apparent, in some way, on the 
record,” ! 

III. So far I have spoken of the court. As regards our 
modern jury, the same considerations apply to them ; for now they 
also are judicial officers, bound to act only upon the evidence 
which is given to them under the eye of the judge. “A jury,” 
says Mr. Justice Grier, speaking for the Supreme Court of the 
United States in 1850, “has no right to assume the truth of any 
material fact without some evidence legally sufficient to establish 
it. It is therefore error in the court to instruct the jury that they 
may find a material fact of which there is no evidence from which 
it may be legally inferred.” ? 

Formerly this was not so. For centuries the jury used freely 
their private knowledge; it was their duty to do so. They did, 
indeed, exercise a judicial function,’ but they were not restrained 
by the doctrine of judicial notice. The change in their character 
was avery gradual one. We may still read in the second edition, 
published in 1735, of the anonymous “ Law of Evidence,” * the 
doctrine about the jury which was stated in Bushell’s case: “ The 
law supposeth them to have knowledge of and capacity to try the 
Matter in Issue (and so they must), though no Evidence were 
given on either side in court; but to this the Judge is a Stranger ; 
z.e., he cannot Judge without Evidence, though'the Jury may.” But 
taking the jury as it stands to-day, it is a body which is bound to 
keep within the restrictions imposed upon courts by the principle 
of judicial notice ; and also it has the same liberty which that prin- 
ciple allows to courts. No doubt, in the case of Brown zv. Piper,°® 
above named, it was the right and the duty of the lower court, 





1 It will be observed that the substance of this decision is merely that the justice of the 
case required a new trial, and we may suppose that the court had sufficient reason for 
thinking that the points here elaborated had not been duly considered. But the opinion 
has an aspect of nicety. Might not the brakeman justly have been regarded by himself 
and by the jury as “‘ sitting,” although at a given moment he was shifting his position, 
and so raising himself momentarily a foot or two above his sitting height? The tunnel at 
itsentrance was more than four feet higher than the arch, and allowed him a good margin. 

2 Parks v. Ross, 11 How. 362, 373; andsee Schmidt v, Ins. Co., 1 Gray, 529. This isa 
modern doctrine. A learned writer (Pike’s Hist. Crime, ii. 368, 369) has even said that it 
is not found formally declared in our reports before 1816, by Lord Ellenborough in R, v, 
Sutton, 4M. & S. 552. 

8 See, ¢.g., Temple v, Cooke, 3 Dyer, 265 b, 

* The earliest English treatise on this subject, originally published in 1717. 

591 U. S. 37. 
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acting as it did without a jury, to deal with the generally known 
fact about ice-cream freezers in the way it was used by the Supreme 
Court. Equally true is it that if the same question had in any 
way come before a jury they should have done the same. The 
circumstance that the jury is a subordinate tribunal does not 
change the nature of their office ; it merely subjects them in many 
of the details and particulars of their exercise of it to the direc- 
tion of the judge. Accordingly we find it abundantly recognized 
in our law that juries are also within the range of the doctrine of 
judicial notice ; as in Com. v. Peckham,! where on an indictment 
for the sale of intoxicating liquor the court below refused the 
defendant’s request for an instruction that evidence of a sale of 
gin was not enough, without further evidence that gin was intoxi- 
cating ; and this refusal was sustained on exceptions. “Jurors,” 
said Mr. Justice Metcalf, “ .. . are allowed to act upon 
matters within their general knowledge without any testimony on 
those matters.”2 On the other hand, the restraining operation of 
this doctrine was applied by the same court, a little later, to a ques- 
tion of the character of the witnesses. The plaintiff in his closing 
argument appealed to the personal knowledge of some of the jury, 
that the general character of certain witnesses was “so infamously 
bad” as to make them unworthy of belief; but the trial judge in- 
structed the jury that they could not act upon such knowledge 
unless it were testified in court ; and this ruling was sustained. In 
all cases where a jury has to estimate damages and to act upon 
expert testimony, their power is recognized of bringing into play 
that general fund of experience and knowledge which in theory of 
law is always imputed to them. This was formally held in 1881 by 
the Supreme Court of the United States, in a case* where experts 
had testified to the value of a lawyer’s professional services. And 
the court cited with approval a case in which Chief Justice Shaw, 





1 2 Gray, 514. 

2 And he continued with that well-known flavor which gives character to his 
opinions ; ‘* Now everybody who knows what gin is, knows not only that it is a liquor, 
but also that it is intoxicating. And it might as well have been objected that the jury 
could not find that gin was a liquor without evidence that it was not asolid substance, as 
that they could not find that it was intoxicating without testimony to show it to be so. 
No jury can be supposed to be so ignorant as not to know what gin is. Proof, therefore, 
that the defendant sold gin is proof that he sold intoxicating liquor. If what he sold was 
not intoxicating liquor, it was not gin.” ia = T¢ 

8 Schmidt v. Ins. Co., 1 Gray, §29, 531, 535: 

* Head zw. Hargrave, 105 U.S. 45. 
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speaking of the question of damages in trover, remarked: “ The 
jury may properly exercise their own judgment and apply their 
own knowledge and experience in regard to the general subject of 
inquiry. ... The jury were not bound by the opinion of the 
witness ; they might have taken the facts testified by him as to 
the cost, quality, and condition of the goods, and come to a 
different opinion as to their value.” The operation of the same 
principle in supplementing evidence came out neatly in Brad- 
ford v. Cunard Co., 147 Mass. §5, where woollen goods of a cer- 
tain value had been soaked or otherwise injured by salt-water and 
soda ash, and no admissible evidence was before the jury going 
to the precise amount of the damages ; they fixed it at $500; and 
the court allowed this to stand, on the ground that they could not 
say but that the jury might, ‘“‘as a matter of common experience,” 
find the damage to be not less than the amount named. In 
R. v. Sutton! the refined doctrine seems to be put forward that a jury 
may be referred to their own knowledge of facts which have been 
sufficiently proved otherwise, in confirmation of this evidence. 

At the end of this collection of instances illustrating the appli- 
cation of the doctrine of judicial notice, I may be permitted to re- 
peat what they help to illustrate, that this topic has its proper place, 
not in the law of evidence or of pleading, or in any other particu- 
lar department in our ordinary classification of the law, but in 
that part of it which is concerned with stating the nature of the 
judicial function and the limitations under which it has to be 
discharged ; that any consideration which this subject can prop- 
erly receive in treating other titles must be merely incidental ; 
and, in particular, that in considering the law of evidence, 
the question of what the judicial tribunal may or must take 
knowledge of without evidence or argument, is on the same 
footing as the question of what one needs or does not need to 
prove in order to sustain any particular action. That is, indeed, 
something very necessary for one to know who would apply the 
law of evidence ; but he must learn it elsewhere. 

IV. What are the things of which judicial tribunals may take 
notice, and should take notice, without proof? It is possible to 
indicate with exactness only a part of these matters. Some things 
are thus dealt with by virtue of express statutory law; some in a 





—~ 


14M. &S. 532. 
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manner that is referable merely to precedent, —to the actual 
decisions, which have selected some things and omitted others in 
a way that is not always explicable upon any general principle ; 
others upon a general maxim of reason and good sense, the 
application of which must rest mainly with the discretion of the 
tribunal, and, in any general discussion, must rather be illustrated 
than precisely defined. 

Courts, then, notice without proof: (1.) Things which are 
required by statute to be so noticed, as certain certificates, and 
attestations of the records and judicial proceedings of the States 
and Territories ;! and certain volumes or printed sheets, purport- 
ing to be authentic records of law, whether domestic or foreign ; 
and the like.? (2.) Whatever they have been accustomed to notice 
in this way, according to the established course of the common 
law and the practice of particular courts ; as the authenticity of 
the signature, seal, and certificate of a notary public, when his 
certificate purports to be given in the discharge of his ancient 
international function of protesting foreign bills of exchange.® 
The recognition by courts of the international relations of their 
own country, of the great seal, of the names and official signatures 
and public acts of high public officials, past and present, and the 
like, may come under this head.* The administration of justice is 
carried on by the sovereign. The sovereign, in the lapse of time, 
has lost something of his concreteness, if he have not become a 
mere political expression. But when the king, long ago, sat per- 
sonally in court, and, in later times, when judicial officers were in 
a true and lively sense the representatives and even mere depu- 
ties of the king, it was an obvious and easily intelligible thing 
that courts should notice without evidence whatever the king 
himself knew or did in the exercise of any of his official func- 
tions, whether directly or through other high officers. The same 
usages of the courts have continued, under the prevalence of 
legal and political theories very different indeed from those just 
mentioned ; and it is not to be wished that these usages should 
change. Practical convenience and good sense demand an in- 
crease rather than a lessening of the number of the instances in 





1 Rev, St. U. S. s. 905; Pub. St, Mass. c. 169, s. 67. 

2 See 2 Tayl. Ev. s, 1527 for illustrations of this; Brady v. Page, 59 Cal. 52, 
8 Anonymous, Holt, 296, 297; Pierce v. Indseth, 106, U. S. 546. 

4 Wells v. Jackson Co., 47 N, H. 235. 
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which courts shorten trials, by making prima-facie assumptions of 
matters not likely, on the one hand, to be successfuily denied, and, 
on the other, admitting readily of verification one way or the 
other if they be denied.! 

It should be remarked, also, that some of the limitations upon the 
power of taking judicial notice of facts which are laid down in the 
books are only explicable upon the ground of precedent, and so 
are properly to be referred to this head of the established practice 
of the courts. It is said in English cases and in the text-books 
that the courts will notice the different counties, but not that any 
particular place is in a given county, or where it is.2 Cases of 
this class often decide something quite different from the broad 
principle for which they are cited ; but in so far as any such doctrine 
as that last mentioned is true, it must rest merely on authority. 
The refusing to notice a well-known custom of London in Argyle 
and Hunt? is to be regarded in the same light. 

(3.) Courts notice without proof all that is necessarily or justly 
to be imputed to them, by way of general outfit for the proper dis- 
charge of the judicial function ; and, as Lord Mansfield said of the 
underwriters and certain usages which they were bound to know + 
“If they do not know them they must inform themselves.” Such 
things are the ordinary usages and practice of their courts; the 
general principles and rules of the law of their jurisdiction ;® the 
ordinary meaning, construction, and use of the vernacular language ; 
the ordinary rules and methods of human thinking and reason- 
ing ; the ordinary data of human experience and judicial experience 
in the particular region ; the ordinary habits of men.® 

(4.) And then, finally, there is a wide principle, covering some 


1 In Peltier’s Case, 28 State Trials, 616 (1803), Lord Ellenborough, insumming up to 
the jury, said: ‘That Napoleon Buonaparté was the chief magistrate and first consul of 
France is admitted, And that [France and England were at peace] is also admitted; 
and, indeed, they were capable of easy proof if they had nct been admitted. Their 
notoriety seems to render the actual proof very unnecessary.” 

2 Deybel’s Case, 4 B. & Ald, 243; Brune v, Thompson, 2Q. B. 789. But see infra 
310-312, 

8 1 Strange, 187. 

4 Noble vw. Kennoway, 2 Doug. 510. 

5 Ina great proportion of the cases that come before the United States courts they may 
and must take judicial notice of the laws of any State in the Union, as well as of the 
United States. Hanley v. Donoghue, 116 U.S. p. 6. 

6 «* And Holt, Chief Justice, said, That the Way and Manner of Trading is to be taken 
notice of.” Ford v. Hopkins, 1 Salk, 283. In Turley v. Thomas, 8 C, & P. 103, at nisi 
prius, the judge took notice of the [English] rule of the road, to turn to the near hand, 
and ruled that it applied to riding as well as driving. 
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things already mentioned, that courts may and should notice with- 
out proof, and assume as known by others, whatever, as the phrase 
is, everybody knows. The application of such a principle must, as 
I have said, leave a great range of discretion to the courts ; only in 
a large and general way can any one say in advance what are and 
what are not matters of common knowledge. Some such things 
as the following may be laid down: Whatever a court will notice 
without proof it may state to the jury, or allow to be stated to it, 
without proof. Just as it is safe, and even necessary, to assume 
that juries, witnesses, counsel, and parties, as well as the court 
itself, all understand the ordinary meaning of language, and have 
enough capacity, training, and experience to conduct ordinary 
business and to understand it when it is talked about, so and upon 
like grounds it is assumed that they all know certain conspicu- 
ous and generally known facts, and are capable of making certain 
obvious applications of their knowledge. A knowledge of certain 
great geographical facts will be assumed, as that Missouri is east 
of the Rocky Mountains,! and that “such streams as the Mississippi, 
the Ohio, and the Wabash for some distance above its confluence 
with the Ohio, are navigable,” ? but the point where they cease to 
be navigable is on a different footing. In Massachusetts it is lately 
held that a court may judicially notice that the Connecticut river, 
above the Holyoke dam, is not a public highway for foreign or 
interstate commerce.® Certain great facts in literature and in his- 
tory will be noticed without proof ; ¢.g., what in a general way the 
Bible is, or AZsop’s Fables, or who Columbus was; but as to par- 
ticular details of the contents of these books or of Columbus’s dis- 
coveries, it may well be otherwise. A knowledge will be assumed 
of the nature and effects of familiar articles of food or drink or ordi- 
nary use, and an infinite number of like matters. Illustrations of this 
abound in our books ; some have already been given; let me add 
a few others. Wherea tobacconist was indicted for illegally keep- 
ing his shop open on Sunday, and sought to bring himself within 
a statute which permitted “the retail sale of drugs and medicines,” 
without any attempt to show that he sold tobacco as a medicine, 
or kept his shop open for the sale of it as such, this evidence was 
excluded, and the jury were charged that “keeping one’s shop 





1-Price v. Page, 24 Mo, 65. 
2 Neaderhouser v. The State, 28 Ind. 257. 
8 Com. v, King, 22 No. East. Rep. 905 (November, 1889). 
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open to sell cigars on the Lord’s Day” would support a conviction. 
In holding this construction right, the court (Knowlton, J.) say :} 
“Some facts are so obvious and familiar that the law takes notice 
of them. . . . The court has judicial knowledge of the meaning 
of common words, and may well rule that guns and pistols are not 
drugs or medicines, and may exclude the opinion of witnesses who 
offer to testify that they are. ... We are of the opinion that 
cigars sold by a tobacconist in the ordinary way are not drugs or 
medicines, within the meaning of those words as used in the stat- 
ute.” In passing on the constitutionality of a prohibitory liquor 
law,? Comstock, J., in the New York Court of Appeals, laid it 
down as a basis of reasoning that “we must be allowed to know 
what is known by all persons of common intelligence, that intoxi- 
cating liquors are produced for sale and consumption as a bever- 
age ; that such has been their primary and principal use in all 
ages and countries. ... It must followthat any . . . legislation 
which . . . makes the keeping or sale of them as a beverage 

. a criminal offence... must be deemed . . . to deprive the 
owner of the enjoyment of his property.” On a like question in 
the Supreme Court of Indiana,’ one of the majority of the court 
declared: “The court knows as matter of general knowledge, 
and is capable of judicially asserting the fact, that the use of beer, 
etc.,4 as a beverage is not necessarily hurtful, any more than 
the use of lemonade or ice-cream.” The Court of Appeals in New 
York,® in declaring unconstitutional an act prohibiting the manu- 
facture of cigars and tobacco in tenement houses, said: “We 
must take judicial notice of the nature and qualities of tobacco. It 
has been in general use among civilized men for more than two 





1 Com. v. Marzynski, 149 Mass. 68; s. Cc, 21 No. East. Rep. 228 (1889). 

2 Wynehamer wv. The People, 13 N. Y. 378, 387 (1855), 

8 Beebe v. The State, 6 Ind. 501, 519 (1855), and so Klare v. The State, 43 Ind, 
483, declining to recognize judicially that common brewers’ beer is intoxicating. 

* This ‘‘ etc.” gives great possible enlargement to the doctrine. Coke’s maudlin com- 
mentary upon Lyttleton’s ‘‘&c” may be recalled, ‘‘ Here is the first ‘&c’ and there is 
no ‘&c’ in all his three books... but it is for two purposes, First, it doth imply 
some other necessary matter, Secondly, the student may, together with that which our 
author hath said, inquire,” etc., etc. And he goes on to catalogue a hundred and more of 
these pregnant symbols (Co. Lit. 17 a-17 4). As regards the ‘‘etc.” in the text, the 
same court judicially knows that whiskey is intoxicating, and allows a jury to find it so 
upon their general knowledge (Carmon v. The State, 18 Ind. 450). The Supreme Court 
of Wisconsin (Briffitt v. The State, 58 Wis. 39) takes judicial notice that “ beer,” when 
the word is used alone, imports strong beer, and that such beer is intoxicating; a/izer in 
the New York Court of Appeals, Blatz v. Rohrbach, 22 No. East. Rep. 1049 (Nov., 1889). 

5 Jacobs's Case, 98, N. Y. 98, 113 (1885). 
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centuries. It is used in some form by a majority of the men in 
this State, by the good and bad, learned and unlearned, the 
rich and the poor. Its manufacture into cigars is permitted with- 
out any hindrance, except for revenue purposes, in all civilized 
lands. It has never been said... that its preparation and 
manufacture into cigars were dangerous to the public health. 
We... are not able to learn that tobacco is even injurious to 
the health of those who deal in it, or are engaged in its produc- 
tion or manufacture.”! Soa court will notice, without pleading 
or proof, that a pile of lumber is likely to attract children to play 
about it ;? that a freight car left in a highway is not likely to 
frighten horses of ordinary gentleness ;* that photography is a 
proper means of producing correct likenesses ;* what are the “ na- 
ture, operation, and ordinary uses” of the telephone ;° what is the 
meaning, upon a parcel, of C. O. D.;® that steamboats (first used 
in 1807) were in 1824 freely employed in transporting merchan- 
dise, and not merely passengers ;" that a post-card is likely to be 
read by others than the one to whom it is addressed ;*® that coupon 
railroad tickets for a continuous journey over several different lines 





1 The judges sometimes cover a wide range in their reasonings, and take a very great 
deal for granted. Seee.g., the opinion of Chancellor Walworth on ale and beer, in Nevin 
v. Ladue, 3 Denio, 437; that of Chancellor Bland on trees and their mode of growth, in 
Patterson v. M’Causland, 3 Bland, 69; and that of Taney, C.J, on negroes, in Dred 
Scott v. Sandford, 19 How. 393. 

2 Spengler v. Williams, 6 Southern Rep. 613 (Miss. 1889), 

8 Gilbert v. R’y Co., 51 Mich. 488, a singular decision. 

4 Udderzook v. Com., 76 Pa. St. 340; Dyson v, N. Y. & N, E. R’y Co,, 17 Atl. 
Rep. 137 (Conn. 1888), “ not hitherto passed upon by this court.” 

5 Wolfe v. Mo. Pac. R’y Co., 11 So. W. Rep. 49 (Mo. 1889). 

6 State v. Intoxicating Liquors, 73 Me. 278. ‘“ What is notorious needs no proof.” 
Peters, C, J. 

7 Gibbons v, Ogden, 9 Wheat. 1, 220. Such questions relating to new inventions and 
new usages, must often be answered one way at one time, and in a different way later on, 
In ex parte Powell, 1 Ch, Div, 501, we find the English Court of Appeal declining to 
recognize without proof the existence of a certain custom in 1875, while in 1881, in 
Crawcour v. Salter, 18 Ch. Div. 30, the same court holds it to be now so well known 
that the courts must judicially notice it. For centuries our courts have noticed without 
proof what the term “ o’clock,’’ imports; but when we read (Black Book of the Admi- 
ralty, I. 313, note) that ** hours of the clock are mentioned [in certain records] in this 
reign (Richard II.) for the first time, on March 8, 1390 ” we are reminded that there was 
a time, in the long annals of these courts, when they would have refused to take judicial 
notice of this novelty, 

8 Robinson v, Jones, 4 L. R. Ir. 391 (1879); and as to telegrams, Williamson v. 
Freer, L. R.9 C. P 393 (1874). Post-cards containing certain objectionable matter are 
declared non-mailable by a statute of the U. S, of Sept. 26, 1888 (25 St. U. S. 496). 
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were in general use long before March 17, 1885, the date of a 
certain patent ;} what the nature of the business of a mercantile 
agency is; and that “habitual drunkenness” as a ground for 
divorce, and being a “habitual drunkard” as a ground for punish- 
ment, do not include habitual or common excess in the use of 
morphine or chloroform.® 

V. Some discriminations should now be mentioned which ought 
to be attended to in applying the doctrine of judicial notice. 

(1.) Sometimes the ultimate fact that is sought to be proved is 
noticed, and sometimes the thing noticed is the trustworthiness of 
a certain medium of proof, and not the thing itself which this tends 
to prove, as when a notarial seal and signature are taken without 
proof, or the certificate of a registrar of deeds or other public official. 
That is to say, the question sometimes concerns an evidential 
fact and sometimes an ultimate one; whichever it be, it is gov- 
erned by the same principles. When the statutes of the United 
States * make Little & Brown’s edition of the laws and treaties com- 
petent evidence of their contents “in all the tribunals and public 
offices of the United States and of the several States, without any 
further proof or authentication thereof,” the courts are required to 
take notice of a certain medium of proof as being sufficient. Some 
of these contents —the public acts —are supposed to be known 
by the judges without calling for evidence of them; but even as 
regards these, their discretion in selecting and rejecting modes of 
proof is here restricted ; they cannot reject these volumes. And 
when in an excellent case® it was held that although in our courts 
English statutory law is matter of fact to be pleaded and proved, 
yet a court will recognize printed books of statutes and printed 
reports of adjudged cases shown to the satisfaction of the court to 
be correct — “ books of acknowledged or ascertained authority ” — 
as competent evidence of the foreign law, we perceive the doctrine 
that the court may take judicial notice of a certain means of prov- 
ing a fact when it cannot take notice of the fact itself.6 The 
doctrine that almanacs may be referred to in order to ascertain - 





1 Eastman v. Chic. & N. W. R’y Co., 39 Fed. Rep. 552 (C. C. N. D. Ill. 1889). 

2 Eaton Co. v, Avery, 83 N. Y. p. 34. 

8 Youngs v, Youngs, 22 No. East. Rep, 806 (Ill. 1889); Com, v, Whitney, 11 Cush, 
477 

#R.S. U.S. s. 908. 

5 The Pawashick, 2 Lowell, 142. 

6 And so in Ennis v. Smith, 14 How. 426-430. 
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upon what day of the week a given day of a month fell in any 
year, to learn the time of sunrise or sunset, and the like, and that, 
in order to prove facts of general history, approved books of his- 
tory may be consulted, may also be regarded as illustrating the 
taking notice of the authenticity of evidential matters,— of certain 
media of proof.1_ But in such cases the truth often is that the court 
takes notice of the fact itself which these books authenticate ; and 
wherever that is so, a court may refer to whatever source of infor- 
mation it pleases, — the statement that it may consult an almanac or 
a general history being only an unnecessary and misleading speci- 
fication of a particular sort of document that may be examined.? 

(2.) It is to be observed that much is judicially noticed without 
proof, of which the court at a given moment may in fact know 
nothing. A statute may have been passed within a few hours or 
days, and be unknown to the court at the trial; or a given fact as 
to the international relations of the government may not be in 
fact known, as in Taylor v. Barclay, before cited,*? where the judge 
informed himself by inquiring at the foreign office ; or the general 
meaning of language, where the expression was used in a docu- 
ment of many years ago, may not be known to the court without 
private study and reflection* In such cases not only maya 
court, as indeed it must, avail itself of every source of information 
which it finds helpful, but also, for the proper expedition of 
business, it may require help from the parties in thus instructing 
itself.5 

(3.) Taking judicial notice does not import that the matter 
is indisputable. It is not necessarily anything more than a 
prima-facie recognition, leaving the matter still open to con- 
troversy. It is true that asregards many of the things which are 
judicially noticed, it cannot well be supposed that they admit of 
question ; ¢. g., that Missouri is east of the Rocky Mountains, and 





1R. v, Holt, 5 T. R. 436; R. v. Withers, ib. 446; Dupays v. Shepherd, Holt, 296. 
2 Gardner v. The Collector, 6 Wall. 499; State v. Morris, 47 Conn. 179; People v. Chee 
- Kee, 61 Cal. 404. In this last case the almanac used was an ordinary medical advertising 
almanac, Dr. Ayer’s. And so in Quelch’s Case (14 State Trials, 1083) counsel says, 
‘‘We shall now (though there be no necessity for it) prove that... at the time 
.. « her sacred majesty and the King of Portugal were entered into a strict alliance,” 
etc, “ Upon this [goes onthe report] two London Gazettes . . . were produced and 
two paragraphs were read,” 

32 Sim. 213. 

4 Atty.-Gen. v. Dublin, 38 N. H. 459. 

5 School Dist. v. Ins. Co., tor U. S. 472; Steph. Dig. Ev., art. 59. 
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that Hereford borders on Wales; but the doctrine is by no means 
limited to that class of questions. A seal which purports to be 
the great seal of any State may in fact not be genuine, and so of 
the certificate and seal of any public official. A sale of tobacco 
and cigars may be made for medical purposes, although ordinarily 
it is not. In very many cases, then, the taking judicial notice of 
a fact is merely presuming it, assuming it until there shall be reason 
to think otherwise. Courts may judicially notice much which they 
cannot be required to notice. That is well worth emphasizing, for 
it points to a great possible usefulness in this doctrine in helping 
to shorten and simplify trials ; it is an instrument of great capacity 
in the hands of a competent judge, and is not nearly as much 
used, in the region of practice and evidence, as it should be. 
This function is, indeed, a delicate one; if it is too loosely or 
ignorantly exercised it may annul the principles of evidence and 
even of substantive law. But the failure to exercise it tends daily 
to smother our trials with technicality, and monstrously lengthens 
them out. 

(4.) Another thing should be observed, which often escapes 
attention, viz., that the thing of which a court is asked to take 
cognizance without proof is often a totally different matter from 
what it appears to be; so that their refusal is misconceived and 
misquoted. Thus, in Phillips on Evidence,” one reads that “ the 
courts... will not take notice... ef any particular city; as, for 
instance, that Dublin is in Ireland,” citing Kearney v. King, 
2 B. & Ald. 301. But that case decides no such thing; the 
question was whether a declaration in assumpsit on a bill drawn 
at Dublin for a certain number of pounds, etc., without any aver- 
ment to show the facts that it was drawn in Ireland and for Irish 
currency, could be read as importing those facts, and it was held 
that it could not. “It is not possible,” said Abbott, C. J., “for the 
court to take judicial notice that there ts only one Dublin in the 
world.” Again, where a suit was brought in Texas on a promis- 
sory note payable at New Orleans, and no averment that this New 
Orleans was in Louisiana, the defect was supplied by other matter 
upon the record; but the court thought that they could not 





1Cum multa putentur notoria que revera notoria non sunt, prospicere debet judex ne 
quid dabium est pro notorio recipiat. Calvinus (A.D, 1600) sub probatio. 
21, 466 (10th Eng. ed.); c. X.s. 1, end, 

















FUDICIAL NOTICE. 311 


judicially know that the note was payable in Louisiana! Every- 
body in this country knows, to be sure, or may know for the 
asking, that there is a New Orleans in Louisiana; but few could 
say whether there be not another New Orleans in another State, 
or ina dozen of them. In like manner in an English case,” on a 
motion to set aside the service of a summons as not conforming 
to a statute which required the indorsement on it of the name and 
place of abode of the attorney suing it out, the actual indorse- 
ment was, “Featherstone buildings, Holborn, in the County of 
Surrey ;” and the objection was that, upon the face of it, it was 
irregular, as it was well known that this place and street were in 
Middlesex and not in Surrey. But Wightman, J.: “I cannot 
take judicial notice that there is no such place in the County of 
Surrey.”® Another case,‘ in which an English court is generally 
quoted as refusing to recognize without evidence that the Tower 
of London is in London, may illustrate the need of scrutiny and 
discrimination before accepting such paradoxical statements. The 
case was on a rule for setting aside a nonsuit and giving a new 
trial, which was, in fact, made absolute on paying costs. But the 
court refused to do this, as of strict right, and to say that the 
court below ought to have taken notice without proof that a 
certain part of the Tower of London was in the city of London 
instead of being in Middlesex. The point turned upon the fact, 
that although much of London is in the County of Middlesex, yet 
much of it, for judicial and political purposes, is not; and the 
line was said to pass through the Tower.’ The decision, there- 
fore; is merely that a court is not required to take notice without 
proof of the precise boundary line of a county; a very different 
thing from holding that they cannot and should not take notice 
without proof that an object admitted to be the famous Tower of 





1 Andrews v. Hoxie, § Tex. 171. This case was cited by the court in Ellis v. Park,8 
Tex, 205, to support the holding that they could not take judicial notice that “St. Louis, 
Mo.,” meant St. Louis in Missouri; but that was a very different thing, and, as it seems, 
indefensible. Price v. Page, 24 Mo. 65. 

2 Humphreys v. Budd, 9 Dowl, 1000. 

8 And so Bayley, J., in Deybel’s Case, 4 B & Ald. p. 246. 

¢ Brune v. Thompson, 2 Q. B. 789. 

5 « This,” says Coke, in the Fourth Institute, 251, “upon view and examination was 
found out Mic, 13 Jac. regis [1615], in the case of Sir Thomas Overbury, who was 
poysoned in a chamber in the Tower on the west part of that old wall,” What is on the 
west of the wall is said to be in London, and on the east in Middlesex. And so Coke, 
Third Inst. 136. These passages are cited by counsel in 2 Q. B. 789. 
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London is in what is popularly and generally known as London.! 

In another case a learned author? misconceives, apparently, the 

scope of a Maryland case. ‘The courts,” he remarks, “have re- 

fused, more or less capriciously, to take judicial notice of ... 

[among other things] the meaning of a printer’s private mark to 

an advertisement, thus, ‘Oct. 13, 4t,’ as indicating the date and 

term of publication ;” and he cites Johnson v. Robertson, 31 Md. 

476. But in reality the court, in that case, was declining not 

merely to notice the meaning of this expression, but to infer 
from the use of it that a certain advertisement actually was pub- 
lished on the date named, and three times afterwards; and to do 

this where the question was as to the meaning of the record, 

in determining whether a mortgage had been properly foreclosed. 

Finally, a case may be mentioned under this head,®? where a 
hotel-keeper, now bankrupt, had hired his furniture from a 
furniture dealer. Upon his becoming bankrupt the furniture was 
claimed for the creditors as having been left in the credit and dis- 

position of the bankrupt; but the dealer claimed on the ground 
that the custom of letting furniture to hotel-keepers without 

passing the title to it was established and generally known. The 
court, in considering whether they could take notice of this without 
proof, drew attention to the fact that the real question was not as 
to the mere existence of the custom, but whether it had existed so 
long and been so extensively acted on that ordinary creditors of 
the hotel-keeper, “the wine merchant, the spirit merchant, the 
brewer, the ordinary tradesman of his town, were likely to know 
that it exists.” 


Without going further into detail, enough has now been said 
to accomplish my purpose, — that of indicating the place in our 
law of the subject of judicial notice, and of pointing out and illus- 
trating its main features. 

Fames B. Thayer. 


CAMBRIDGE. 





1 Wharton (Ev. i. s. 339, notes) apparently supposes this last to be the decision, 
when he says that in this case ‘‘ the court went to the absurd extreme of nonsuiting the 
plaintiff because he did not prove that the Tower of London was in the city of London.” 

2 Wade on Notice (2d ed.),s. 1417. Mr. Wade has a useful collection of cases, and I 
am indebted to him for several references. 

8 Ex parte Powell, 1 Ch, Div. 501. 
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THE DISSEISIN OF CHATTELS. 





II. 


THE NATURE OF OWNERSHIP. 


N a preceding paper the writer endeavored to show, in the 
light of history, that disseisin was not a feudal doctrine, but a 
principle of property in general, personal as well as real. Con- 
version of chattels, we found, differed from disseisin of land in 
name, but not in substance. In each case the effect of the tort 
was to transfer the ves to the wrong-doer, and to cut down the 
interest of the party wronged to a mere right to recover the zes. 
Or, as the sagacious Brian, C. J., put it, the one had the property, 
the other only the right of property. 

The disseisor, whether of land or chattels, was said to have the 
property, for these reasons. So long as the disseisin continued he 
had the power of present enjoyment of the ves, his interest, although 
liable to be determined at any moment by the disseisee, was as 
fully protected against all other assailants as the interest of an 
absolute owner ; and, finally, his interest was freely transferable, 
both by his own act and by operation of law, although, of course, 
by reason of its precarious nature, its exchangeable value was small. 
The disseisee, on the other hand, was said to have a mere right 
of property, because, although he was entitled to recover the res 
by self-redress, or by action at law, this was his only right. The 
disseisin deprived him of the two conspicuous marks of perfect 
ownership. He could neither enjoy the land or chattel zu specie, 
nor bring either of them to market. The interest of the disseisor 
might have little exchangeable value ; but that of the disseisee had 
none. For, as we have seen, this interest, being a chose in action, 
was not transferable at common law, either by conveyance inter 
vivos, or by will, nor even, as a rule, by operation of law. 

Are these doctrines of the old common law accidents of English 
legal history, or are they founded in the nature of things? Do 
they chiefly concern the legal antiquarian, or have they also a 
practical bearing upon the litigation of to-day? To answer these 
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questions, it will be necessary, in the first place, to analvze the 
idea of “ownership” or “ property,” in the hope of working out a 
definition that will bear the test of application to concrete cases ; 
and, secondly, an attempt must be made to explain the reason of 
the rule that choses in action are not assignable. 

It is customary to speak of one as owner of a thing, although 
he has ceased to possess it for a time, either by his own act, as 
in the case of a lease or bailment, or without his consent, as in 
the case of a loss or disseisin. And yet every one would admit 
that the power of present enjoyment is one of the attributes of per- 
fect ownership. It is evident, therefore, that it is only by an in- 
accurate, or, at least, elliptical use of language, that a landlord, 
bailor, loser, or disseisee can be called atrue owner. The potential 
is treated as if actually existent. On the other hand, no one will 
affirm that the tenant, bailee, finder, or disseisor can be properly 
described as owner. For although they all have the power of 
present enjoyment, and, consequently, the power of transfer, their 
interest is either of limited duration, or altogether precarious. It 
would seem to follow, therefore, that wherever there is a lease, bail- 
ment, loss, or disseisin of a ves, no one can be said to be the full 
owner of it. And this, it is submitted, is the fact. Only he in whom 


‘the power to enjoy and the unqualified right to enjoy concur can 


be called an owner in the full and strict sense of the term. The 
correctness of this conclusion is confirmed by the opinion of Black- 
stone, expressed with his wonted felicity. After speaking of the 
union in one person of the possession, the right of possession, and 
the right of property, he adds: “In which union consists a com- 
plete title to lands, tenements, and hereditaments. For it is an 
ancient maxim of the law, that no title is completely good, unless 
the right of possession be joined with the right of property ; which 
right is then denominated a double right, jus duplicatum, or drott 
droit. And when to this double right the actual possession is also 
united, there is, according to the expression of Fleta, juviset set- 
sine conjunctio, then, and then only, is the title completely legal.”! 

A true property may, therefore, be shortly defined as possession 
coupled with the unlimited right of possession. If these two ele- 
ments are vested in different persons there is a divided ownership. 
Let us test these results by considering some of the modes by 





1 2 Bl. Com. 199. See also ibid. 196: “ And, at all events, without such actual posses- 
sion no title can be completely good,” 
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which a perfect title may be acquired by one who has neither, or 
only one of these two elements of complete ownership. 

The typical case of title by original acquisition is title by occu- 
pation. For the occupier of a ves nullius does acquire a per- 
fect title and not merely possession. The fisherman who catches 
a fish out of the sea, or the sportsman who bags a bird, is at once 
absolute owner. He has possession with the unqualified right of 
possession, since there is no one 7m rerum natura who can right- 
fully interfere with him. . Itis on the same principle that a stranger 
who occupies land on the death of a tenant pur auter vie is owner 
of the residue of the life estate. For no one during the life of 
cestui que vie can legally disturb him. 

A derivative title is commonly acquired from an owner by 
purchase or descent. The title in such cases is said to pass by 
transfer. For all practical purposes this is a just expression. But 
if the transaction be closely scrutinized, the physical res is the only 
thing transferred. The seller’s right of possession, being a relation 
between himself and the ves, is purely personal to him, and cannot, 
in the nature of things, be transferred to another. The purchaser 
may and does acquire a similar and coextensive right of posses- 
sion, but not the same right that the seller had. What really 
takes place is this: the seller transfers the ves and abandons or 
extinguishes his right of possession. The buyer’s possession is 
thus unqualified by the existence of any right of possession in 
another, and he, like the occupant, and for the same reason, be- 
comes absolute owner. 

There is one curious case of derivative title which may be 
thought to confirm in a somewhat striking manner the accuracy of 
the definition here suggested. If a chattel, real or personal, was 
granted or bequeathed to one for life, the grantee or legatee 
became not only tenant for life, but absolute owner of it. In 
other words, there could be no reversion or remainder in a 
chattel. Possibly others may have been as much perplexed as 
the present writer in seeking for the reason of this rule. The 
explanation is, however, simple. The common-law procedure, 
established when such limitations of chattels were either unknown 
or extremely rare, gave the reversioner and remainderman no 
remedy against the life tenant. There was no action for chattels 
corresponding to the formedon in reverter and remainder for land. 
Detinue would, of course, lie in general on a contract of bail- 
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ment ; but the contract of bailment, like a contract for the payment 
of money, must be conceivably performable by the obligor himself, 
and therefore before his death ; he could not create a duty binding 
only his executor! Consequently, there being no right of action 
against him, the life tenant’s power of enjoyment was unrestricted. 
His ownership was necessarily absolute.” 

Another rule, now obsolete, admits of a similar explanation. In 
the fourteenth century, as we have seen, a trespasser acquired the 
absolute property in the chattel wrongfully taken. The common law 
gave the dispossessed owner no remedy for its recovery. There 
was no assize of novel disseisin for chattels. Replevin was re- 
stricted to cases of wrongful distress. Detinue, originally founded 
upon a bailment, and afterwards extended to cases of losing and 
finding, was not allowed against a trespasser until about 1600. 
Trespass was therefore the owner’s only action; but Trespass 
sounded in damages. The trespasser’s possession being invio- 
lable, he was necessarily owner. 

A derivative title may be acquired by an equitable estoppel. If 
the owner of land permits another to sell and convey it, as if it 
were the seller’s own, the purchaser gets at law only the seisin. 
The original owner’s title, that is, his right to recover the seisin, is 
not otherwise affected by the conveyance. But a court of equity 
will grant a permanent injunction against the owner’s assertion of 
his common-law right, and thereby practically nullify it, so that 
the purchaser’s title is substantially perfect. 

Where the two elements of ownership are severed, as by a dis- 
seisin, and vested in two persons, either may conceivably make 
his defective title perfect ; but the mode of accomplishing this is 
different in the two cases. Thedisseisee may regain his lost pos- 
session by entry or recaption, by action at law, or by a voluntary 
surrender on the part of the disseisor. In each of these ways his 
title becomes complete, and is the result of a transfer, voluntary 
or involuntary, of the physical ves. 

The perfection of the title of the disseisor, on the other hand, is 





1 Perrot v. Austin, Cro, El. 222; Cover v. Stem, 67 Md. 449. 

2 After a time the chancellors gave relief by compelling life tenants to give bonds that 
the reversioners and remaindermen should have the chattels, Warman vw. Seaman, Freem, 
C.C. 306, 307; Howard wv. Duke of Norfolk, 2 Sw. 464; 1 Fonb, Eq. 213, n. And now 
either in equity or at law the reversioners and remaindermen are amply protected. The 
learning on this point, together with a full citation of the authorities, may be found in 
Gray, Perpetuities, § § 78-98. 
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not accomplished through a transfer to him of the disseisee’s right 
to recover possession. In the very nature of things, this right of 
the dispossessed owner cannot be conveyed to the wrongful pos- 
sessor. It would be absurd to speak of such possessor acquiring 
a right to recover possession from himself, which would be the 
necessary consequence of the supposed transfer. But the dissei- 
see’s right, although not transferable, may, nevertheless, be ex- 
tinguished. And since, by its extinguishment, the possession of 
the disseisor becomes legally unassailable, the latter’s ownership is 
thereby complete. 

The extinguishment may come about in divers ways :— 

(1.) By a release. ‘Releases of this kind must be made either 
to the disseisor, his feoffee, or his heir. In all these cases the pos- 
session is in the releasee ; the right in the releasor and the uniting 
the right to the possession completes the title of the releasee.’”? 
In feoffments and grants it was a rule that the word “heirs” was 
essential to the creation of an estate of inheritance. But, as Coke 
tells us, “ When a bare right is released, as when the disseisee 
releases to the disseisor all his right, he need not speake of his 
heires.”? This distinction would seem to be due to the fact that 
a release operates, not as a true conveyance, but by way of ex- 
tinguishment. 

(2.) By marriage. As we have seen in the preceding article,® 
if a woman, who was dispossessed of her land or chattels, married, 
her right of action against the wrong-doer not being assignable, 
did not pass to her husband. If, therefore, she died before pos- 
session was regained, the husband had no curtesy in the land, and 
the right to recover the chattel passed to her representative. But 
if the dispossessed woman can be imagined to marry the dispos- 
sessor, it seems clear, although no authority has been found,‘ that 
in that highly improbable case the marriage, by suspending and 
consequently extinguishing her right of action, would give the 
husband a fee simple in the land and absolute ownership of the 
chattel. 

(3.) Bydeath. If aman were disseised by his eldest son and 
died, the son and heir would be complete owner ; for death would 





1 Co. Lit. 274 a, Buker’s note [ 237 ]. 

2 Co. Lit. 9 b. 

8 Supra, 27, 38. 

# A woman by marrying her bailee or debtor extinguished the bailment or debt, Y. B. 
21 H.VII, 29-4. 
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have removed the only person in the world who could legally 
assail his possession. The law of trusts furnishes another illustra- 
tion. The right of a cestud que trust, it is true, is not a right zz 
vem, but a right im personam. Nevertheless it relates to a specific 
ves, and so long as it exists, practically deprives the trustee of 
the benefits ot ownership. It this right of the cestut gue trust 
could be annihilated, the trustee would be owner in substance as 
well as in name. This annihilation occurred in England, if the 
cestut que trust of land died intestate and without heirs, inasmuch 
as a trust of land did not escheat to the crown or other feudal 
lord.1 The trust was said to sink for the benefit of the trustee, 
and for the obvious reason that no one could call him to account. 

(4.) By lapse of time. Title by prescription was an important 
chapter in the Roman law. Continuous possession, in good faith, 
although without right, gave the possessor, after a given time, a 
perfect title. The civilians, as is shown by the requisite of dona 
fides, \ooked at the matter chiefly from the side of the adverse pos- 
sessor. In England the point of view is different. English lawyers 
regard not the merit of the possessor, but the demerit of the one 
out of possession. The statutes of limitation provide, in terms, not 
that the adverse possessor shall acquire title, but that one who 
neglects for a given time to assert his right shall not thereafter en- 
force it. Nevertheless, the question of dona fides apart, there is no 
essential difference between the two systems on the point under 
discussion. Inthe English law, no less than in the Roman law, title 
is gained by prescriptive acquisition.? As a matter of legal reason- 
ing this seems clear. For, as already pointed out, the only imper- 
fection in the disseisor’s title is the disseisee’s right to recover 
possession. When the period of limitation has run, the statute, by 
forbidding the exercise of the right, virtually annihilates it, and the 
imperfect title must become perfect. 

This conclusion is abundantly supported by authority from 





1 Burgess v. Wheate, 1 W. Bl. 123; Ames Cas. on Trusts, 501, 511,n. 1. By St. 47 
and 48 Vict. c. 71, § 4, equitable interests do now escheat. It has been urged by Mr. 
F. W. Hardman, with great ability, that a trust in land ought to have been held to pass 
to the sovereign after the analogy of dona vacantia. 4 L. Q, Rev. 330-336. And this view 
has met with favor in this country. Johnston v. Spicer, 107 N. Y. 185; Ames, Cas. 
on Trusts, 511, n. I. 

2 The writer regrets to find himself in disaccord upon this point with the opinion ex- 
pressed incidentally by Professor Langdell, in his summary of Equity Pleading ( 2 ed.), 
§ 122. 
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Bracton’s time down: “Longa enim possessio .. . parit jus 
possidendi et tollit actionem vero domino petenti, quandoque unam, 
quandoque aliam, quandoque omnem ... Sic enim... a- 
guiritur possessio et liberum tenementum sine titulo et traditione 
per patientiam et negligentiam veri domini.” 4 

Blackstone is even more explicit: “Such actual possession is 
prima facie evidence of a legal title in the possessor; and it may, 
by length of time, and negligence of him who hath the right by 
degrees, ripen into a perfect and indefeasible title.” ? Lord Mansfield 
may also be cited : “ Twenty years’ adverse possession is a positive 
title to the defendant ; it is not a bar to the action or remedy of 
the plaintiff only, but takes away his right of possession.” ® 

Sir Thomas Plummer, M. R., has expressed himself to the same 
effect as to equitable interests: “If the negligent owner has for- 
ever forfeited by his laches his right to any remedy to recover, he 
has in effect lost his title forever. The defendant keeps possession 
without the possibility of being ever disturbed by any one. The 
loss of the former owner is necessarily his gain; it is more, he gains 
a positive title under the statute at law, and by analogy in equity.” 

There are, to be sure, occasional dicta to the effect that the 
statute of James I. only barred the remedy without extinguishing 
the right, and that the right which would support a writ of right 
or other droitural action never died. An immortal right to bring 
an eternally prohibited action is a metaphysical subtlety that the 
present writer cannot pretend to understand.’ Fortunately these 





1 Bract. 52 a. 

2 2 BI. Com. 196; see also 3 Bl, Com, 196; 1 Hayes, Conveyancing (5 ed.), 270; Stokes 
v. Berry,2 Salk. 421, per Lord Holt. Butler’s note in Co. Lit. 239 a is as follows: “But 
if A, permits the possession to be withheld from him [by B.] beyond a certain period of 
time, without claiming it . . - B.’s title inthe eye of the lawis strengthened, and A. 
can no longer recover by a possessory action, and his only remedy then is by an action on 
the right . . . so that 1f he fails to bring his writ of right within the time limited for 
the bringing of such writs, he is remediless, and the title of the dispossessor is complete.” 

§ Taylor v. Horde, 1 Burr. 60, 119. 

4 Cholmondeley v. Clinton, 2 Jac. & W. 1, 156. 

5 The notion that a debt survives the extinction of all remedies for its enforcement is 
peculiar to English and American law, and even in those systems cannot fairly be de- 
duced from the authorities commonly cited in its support. It is not because the debt 
continues, that a new promise to pay a debt barred by the statute is binding; but because 
the extinguishment of the creditor’s right is not equivalent to performance by the debtor. 
The moral duty to pay for the guid pro guo remains, and is sufficient to support the new 
promise, It is because this moral duty remains that the debtor, though discharged from 
all actions, cannot, without payment, recover any security that the creditor may hold, 
Again, it has been urged that the statute affects the remedy, but not the right, because 
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dicta have had no other effect than to bring some unnecessary 
confusion of ideas into this subject. The logic of facts has proved 
irresistible in the decision of concrete cases. The courts have uni- 
formly held that a title gained by lapse of time is not to be dis- 
tinguished from a title acquired by grant. Thus, if the prescriptive 
owner desires to transfer his title, he must observe the usual for- 
malities of a conveyance ; he cannot revest the title in the disseisee 
by disclaiming the benefit of the statute.’ His title is so perfect 
that a court of equity will compel its acceptance by a purchaser.? 
A repeal of the statute will not affect his title.? If dispossessed by 
the disseisee after the statute has run, he may enforce his right of 
entry or action against him as he might against any other intruder.‘ 
He may even maintain a bill in equity to remove the cloud upon his 
title, created by the documentary title of the original owner.’ The 
English cases cited in support of these propositions, it may be 
urged, were decided under St. 3 and 4 Wm. IV. c. 27, the 34th 





the lapse of the statutory time in the jurisdiction of the debtor is no bar to an action in 
another jurisdiction, But this rule admits of another explanation, A debt being transitory, 
acreditor hasan option, from the moment of its creation, to sue the debtor wherever he 
can find him. The expiration of the period of limitation in one jurisdiction, before he ex- 
ercises his option, has no effect upon his right to sue elsewhere. But it extinguishes his 
right to sue in the jurisdiction where the statute has run, and a subsequent repeal of the 
statute will not revive it. Cooley, Const. Lim. 365. The case of Campbell v, Holt, 115 
U.S, 620, contra, stands almost alone. 

4 Sanders v. Sanders, 19 Ch. Div. 373; Hobbs v, Wade, 36 Ch. D. 553; Jack v. Walsh, 
4Ir. L. R. 254; Doe v. Henderson, 3 Up. Can. Q. B. 486; McIntyre v, Canada Co,, 18 
Grant, Ch. 367; Bird v. Lisbros, 9 Cal, 1, 5 (semble); School District v, Benson, 31 Me, 
381; Austin v. Bailey, 37 Vt.219; Hodges v. Eddy, 41 Vt. 485. 

2 Scott v. Nixon, 3 Dr. & War. 388, 405; Sands v. Thompson, 22 Ch. D. 614; Games v, 
Bonnor, 54 L. J. Ch. 517. 

8 Campbell v. Holt, 115 U. S. 620, 622 (semble); Trim v. McPherson, 7 Cold. 15; 
Grigsby v. Peak, 57 Tex. 142; Sprecker v, Wakely, 11 Wis. 432; Hill v, Kricke, 11 Wis. 
442; Knox v, Cleveland, 13 Wis. 245. 

4 Brassington v, Llewellyn, 27 L, J, Ex. 297; Bryan v. Cowdal, 21 W. R. 693; Rains 
v. Buxton, 14 Ch. D. 537; Groome v. Blake, 8 Ir.C. L, 428; Mulholland v. Conklin, 22 
Up. Can, C, P. 372; Johnston v. Oliver, 3 Ont. R. 26; Holtzapple v. Phillibaum, 4 Wash. 
356; Barclay v. Smith, 66 Ala. 230 (semdle); Jacks v, Chaffin, 34 Ark. 534; Clarke wv, 
Gilbert, 39 Conn. 94; Doe v, Lancaster, 5 Ga. 39; McDuffee v, Sinnott, 119 Ill, 449; 
Brown v. Anderson, 90 Ind. 93; Chiles y. Jones, 4 Dana, 479; Armstrong v. Risteau, 5 
Md. 256; Littlefield v. Boston, 146 Mass. 268; Jones v. Brandon, 59 Miss. 585; Biddle 
v. Mellon, 13 Mo. 335; Jackson v Oltz, 8 Wend. 440; Pace v, Staton, 4 Ired. 32; 
Pederick v. Searle, 5 S. & R, 236; Abel v. Hutto, 8 Rich. 42. 

5 Low v. Morrison, 14 Grant, Ch, 192; Pendleton v. Alexander, 8 Cranch, 462; Ar- 
rington v, Liscom, 34 Cal. 365; Tracy v. Newton, 57 Iowa, 210; Rayner v. Lee, 20 Mich, 
384; Stettnische v. Lamb, 18 Neb. 619; Watson v. Jeffrey, 39 N. J. Eq. 62; Parker v, 
Metzger, 12 Oreg, 407. 
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section of which expressly extinguishes the title of the original 
owner at the end of the time limited. But inasmuch as the Ameri- 
can cases cited were decided under statutes substantially like St. 
21 James I. c. 16, which contains no allusion to any extinguish- 
ment of title, the 34th section referred to may fairly be regarded 
as pure surplusage. 

The conclusions reached in regard to land apply with equal force 
to chattels. The vice in the converter’s title is the dispossessed 
owner’s right to recover the chattel by recaption or action. The 
bar of the statute operating as a perpetual injunction against the 
enforcement of the right of action virtually destroys that right ; 
and the policy of the law will not permit the dispossessed owner’s 
right to recover by his own act to survive the extinguishment of his 
right to recover by legal process.! The vice being thus removed, 
the converter’s title is unimpeachable ; and it is as true of chattels 
as of land that a prescriptive title is as effective for all purposes as 
a title by grant. Accordingly, the adverse possessor cannot 
restore the title to the original owner by waiving the benefit of the 
statute? His title is not affected by a repeal of the statute.® If 
dispossessed by the original owner, he may maintain Detinue or 
Replevin against the latter, as he might against any stranger. A 





1 Ex parte Drake, 5 Ch. Div. 866, 868; Chapin v. Freeland, 142 Mass, 383; cases cited 
infra, Nn. 4. 

According to Littleton, a right of entry or recaption is not extinguished by a release of 
all actions; andin Put v. Rawsterne, Skin, 48, 57, 2 Mod. 318, there is a dictum that the 
right of recaption is not lost, although all rights of action are merged in a judgment in 
trover. It may be that Littleton’s interpretation would be followed to-day, although it 
certainly savors of scholasticism. But the dictum in Put v, Rawsterne, surely, cannot be 
law. 

2 Morris v. Lyon, 84 Va 331. 

8 Campbell v. Holt, 115 U. S. 623 (semdle) ; Jones v, Jones, 18 Ala, 245, 253 (semdie); 
Davis v. Minor, 2 Miss, 183, 189-90 (semdle); Power v, Telford, 60 Miss. 195 (semdle); 
Moore 2, State, 43 N. J. 203, 206 (semble); Yancy v. Yancy, § Heisk. 353; Brown v. 
Parker, 28 Wis. 21, 28 (semd/e). 

# Brent v Chapman, 5 Cranch, 358; Shelby wv. Guy, 11 Wheat. 361 (semdle); Howellv. 
Hair, 15 Ala. 194; Sadler v. Sadler, 16 Ark, 628; Wynn, Lee, 5 Ga. 217 (semble); Rob- 
bins v, Sackett, 23 Kas, 301; Stanley v. Earl, 5 Litt. 281; Smart 7, Baugh, 3 J. J. 
Marsh 363 (semble); Clark v, Slaughter, 34 Miss. 65; Chapin v, Freeland, 142 Mass, 383 
(Field, J., diss.) ; Baker v, Chase, 55 N. H. 61, 63 (semd/e); Powell v. Powell, 1 Dev, & B. 
Eq. 379; Call v. Ellis, ro Ired, 250; Cockfield v, Hudson, 1 Brev. 311; Gregg v, Bigham, 
1 Hill (S. Ca.), 299; Simon v. Fox, 12 Rich. 392; McGowan vz. Reid, 27 S. Ca. 262, 267 
(semble); Kegler v Miles, Mart. & Y. 426; Partee v, Badget, 4 Yerg. 174; Wheaton v. 
Weld, 9 Humph. 773; Winburn v.Cochran, 9 Tex. 123; Connor v. Hawkins, 71 Tex, 582; 
Preston v. Briggs, 16 Vt. 124, 130; Newby v. Blakey, 3 Hen, & M, 57. 
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title gained by lapse of time in one State is good everywhere.’ If 
insolvent, he cannot surrender the chattel to the original owner.” 
If sued by the original owner, he may plead in denial of the plain- 
tiff’s title.® 

In the cases thus far considered the land or chattel has been 
assumed to continue in the possession of the disseisor or converter 
until the bar of the statute was complete. But before that time 
the wrong-doer may have parted with the ves by a sale or other 
transfer, or he may have been, in turn, deprived of it by a second 
wrong-doer, 

If the thing has passed to the new possessor by a sale, the 
change of possession will produce, so far as the statute of limita- 
tions is concerned, only this difference: the title will vest at the 
end of the period of limitation in the new possessor, instead of the 
original disseisor or converter. Let us suppose, for example, that 
B. disseises A., occupies for ten years, and then conveys to C. If 
the statutory period be assumed to be twenty years, B.’s title at 
the time of the transfer is good against every one except A., but is 
limited by the latter’s right to recover possession at any time dur- 
ing the ensuing ten years. B.,’s title, thus qualified, passes to 
C. At the end of the second ten years the qualification vanishes, 
and C. is complete owner. This, it is believed, is the rationale of 
the oft-repeated rule that the times of successive adverse holders, 
standing in privity with each other, may be tacked together to 





1 Shelby v. Guy, 11 Wheat. 361; Goodman v, Munks, 8 Port. 84, 94-5; Howell v. 
Hair, 15 Ala. 194 (semble); Newcombe z, Leavitt, 22 Ala. 631; Wynn v, Lee, § Ga. 217; 
Brohv. Jenkins, 9 Mart 526 (semd/e) ; Davis v. Minor,2 Miss.183 (semble) ; Fears v.Sykes, 
35 Miss. 633; Moore vz. State, 43 N. J. 203, 205, 208 (semble); Alexander v. Burnet, 5 
Rich, 189 (semble); Sprecker v. Wakeley, 11, Wis. 432, 440 (semdle). 

2 Gath v. Barksdale, 5 Munf. 101. 

8 Campbell v. Holt, 115 U. S. 623 (semble); Smart v. Baugh, 3 J. J. Marsh, 363; Smart 
v, Johnson, 3 J. J. Marsh. 373; Duckett v. Crider, 11 B. Mon, 188; Elam v. Bass, 4 Munf. 
301. 

The general rule is asserted also in Bryan v, Weems, 29 Ala. 423; Pryor v. Ryburn, 
16 Ark, 671; Crabtree v, McDaniel, 17 Ark. 222; Machin v, Thompson, 17 Ark. 199; 
Blackburn v. Morton, 18 Ark, 384; Morine v, Wilson, 19 Ark. 520; Ewell v. Tidwell, 
20 Ark. 136; Spencer v, McDonald, 22 Ark. 466; Curtis v, Daniel, 23 Ark. 362; 
Paschal v. Davis, 3 Ga. 256, 265; Wellborn v, Weaver, 17 Ga, 267; Thompson ». 
Caldwell, 3 Litt, 136; Orr v. Pickett, 3 J. J. Marsh. 269, 278; Martin v. Dunn, 30 
Miss. 264, 268; Hardeson v, Hays, 4 Yerg. 507; Prince v. Broach, 5 Sneed, 318; 
Kirkman v. Philips, 7 Heisk. 222; Munson v, Hallowell, 26 Tex. 475; Merrill v. 
Bullard, 59 Vt., 389; Garland v. Enos, 4 Munf. 504. 

Goodwin v, Morris, 9 Oreg, 322, is a solitary decision to the contrary, 
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make up the period of limitation. In regard to land, this rule of 
tacking is all but universal. 

The decisions in the case of chattels are few. Asa matter of 
principle, it is submitted this rule of tacking is as applicable to 
chattels as to land.2_ A denial of the right to tack would, further- 
more, lead to this result. Ifa converter were to sell the chattel, 
five years after its conversion, to one ignorant of the seller’s tort, 
the dispossessed owner’s right to recover the chattel from the 
purchaser would continue five years longer than his right to recover 
from the converter would have lasted, if there had been no sale. 
In other words, an innocent purchaser from a wrong-doer would be 
in a worse position than the wrong-doer himself,—a conclusion as 
shocking in point of justice as it would be anomalous in law. 

It remains to consider the operation of the statute when the dis- 
seisor or converter has been, in turn, dispossessed by a wrong-doer. 
A change of possession accomplished in this mode has no more effect 
upon the right of the original owner than a change of possession 
by means of a transfer. But the rights and relations of the two 
successive adverse possessors are fundamentally different in the 
two cases. Let us suppose, as before, that B disseises A., and 
occupies for ten years, and then, instead of selling to C., is disseised 





1 Ancestor and heir. Doe v, Lawley, 13 Q. B. 954; Clarke v. Clarke, Ir R.2C. L. 
395; Currier v. Gale, 9 All. 522; Daren v. Kee, 26 S. Ca. 224, 

Devisor and devisee. Newcomb v. Stebbins, 9 Met. 545; Shaw v. Nicholay, 30 Mo. 
99; Caston v. Caston, 2 Rich. Eq, 1. 

Vendor and vendee. Simmons v. Shipman, 15 Ont. R. 301; Christy v. Alford, 17 
How.601; Riggs v. Fuller, 54 Ala. 141; Smith v.Chapin, 31 Conn.5 30; Webster v. Ander- 
son, 73 Ill. 439; Durei v, Tennison, 31 La. An. §38; Chadbourne v. Swan, 40 Me. 260; 
Hanson v. Johnson, 62 Md. 25; Crispen v. Hannavan, 50 Mo. 536; McNeely v, Langan, 
22 Oh. St, 32; Overfield v. Christie, 7S.& R.173; Clarke v. Chase, 5 Sneed, 636; Cook 
v. Dennis, 61 Tex. 246; Dayv. Wilder, 47 Vt. 583. But see contra, King v, Smith, Rice, 
10; Johnson v. Cobb, 29 S. Ca. 372. 

Lessor and lessee. Melvin v, Proprietors, 5 Met. 15; Sherin v. Brackett, 36 Minn. 
152. 

Fudgment debtor and execution purchaser. Searcy v. Reardon, 1 A. K. Marsh. 
3; Chouquette v. Barada, 23 Mo. 331; Scheetz v. Fitzwater, 5 Barr, 126. 

Wife and tenant by curtesy. Colgan v. Pellens, 48 N. J. 27, 49 N. J. 694. 

See further, McEntie v. Brown, 28 Ind. 347; Haynes v. Boardman, 119 Mass. 414; 
St. Louis vy, Gorman, 29 Mo. 593; Hickman v, Link, 97 Mo. 482. 

2 Bohannon v, Chapman, 17 Ala, 696; Newcombe v. Leavitt, 22 Ala, 631; Shute 
v. Wade, 5 Yerg. 1, 12 (semble); Norment v. Smith, 1 Humph, 46, 48 (semdie); (but 
see Wells v. Ragland, 1 Swan, 501; Hobbs v. Ballard, 5 Sneed, 395), accord. 

Tacking not being allowed in regard to land in South Carolina, is naturally not per- 
mitted there in the case of chattels. Beadle v. Hunter, 3 Strob, 331; Alexander v, Burnet, 
5 Rich. 189; Dillard v. Philson, 5 Strob. 213 (semble). 
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by C., who occupies for another ten years. At the moment of the 
second disseisin B’s possession is qualified by A.’s right to recover 
the ves at any time during thenext ten years. After the disseisin 
C.’s possession would, of course, be subject to the same qualification. 
But B. had as against the rest of the world the two elements of per- 
fect ownership,—possession and the unlimited right of possession. 
C. by disseising B. severs these two elements of B.’s title, good 
against every one but A., in the same way that B. by his tort had 
previously divided A.’s ownership, good against every one without 
exception. Just as by the original disseisin B. acquired the ves 
subject to A.’s right of entry or action for twenty years, so by the 
second disseisin C. acquires the ves subject to B.’s right of entry.or 
action for an equal period. There would be, therefore, two defects 
in C.’s title ; namely, A.’s right to recover the ves for ten years, and 
B.’s right to recover it for twenty years from the time of the second 
disseisin. If A. fails to assert his claim during his ten years, his 
right is gone forever. One of the defects of C.’s title is blotted 
out. He becomes owner against every one but B. He may, 
accordingly, at any time thereafter defend successfully an action 
brought by A., or if forcibly dispossessed by A., he may recover 
the ves from him by entry or action as he might against any other 
dispossessor, B. alone excepted. In other words, C., although a 
disseisor, and therefore not in privity with B., may tack the time 
of B.’s adverse possession to his own to make out the statutory 
period against A. This tacking is allowed in England, Canada, 
and in several of our States.1 There are, however, some decisions 
and a widespread opinion to the contrary in this country.?— But 





1 Doe v. Carter, 9 Q. B. 863; Kipp v, Synod, 33 Up. Can. Q, B. 220; Fanning vz. 
Willcox, 3 Day, 258; Smith v, Chapin, 31 Conn, 530 (semdle); Shannon v, Kinny, 1 A. 
K, Marsh. 3; Hord v. Walton, 2 A. K. Marsh. 620; Fitzrandolph v, Norman, 2 Tayl. 
131; Candler v, Lunsford, 4 Dev. & B. 407; Davis v. McArthur, 78 N, C. 357; Cowles 
v. Hall, 90 N. C. 330. See, also, 1 Dart, V. & P. (6 ed.) 464-6; Pollock and Wright, 
Possession 23. 

2 San Francisco v. Fulde, 37 Cal. 349; Doe v. Brown, 4 Ind. 143 (semédle); Sawyer v, 
Kendall, 10 Cush, 241; Witt v. St. Paul Co,, 38 Minn, 122 (semdle) ; Locke v, Whitney, 
63 N. H. 597 (semdle); Jackson v. Leonard, 9 Cow. 653; Moore v. Collishaw, 10 Barr, 
224; Shrack v, Zubler, 34 Pa, 38; Erck v. Church, 87 Tenn. 575; Graeven v. Dieves, 68 
Wis. 317 (semble). See, also, Riopelle v. Hilman, 23 Mich. 33. 

Doe v. Barnard, 13 Q. B. 945, lends no countenance to the cases just cited. In that 
case B. occupied without right for eighteen years, and died leaving ason; C. excluded the 
son and occupied for thirteen years, when he was ousted out by A., the original owner, C, 
brought ejectment against A., but failed; not, however, because of any right in A.; on 
the contrary, the latter, as plaintiff, in an ejectment against C., had been already defeated 
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this opinion, with all deference, must be deemed erroneous. The 
laches of the original owner, who remains continuously dispossessed 
throughout the statutory period, is the same, and should be 
attended with the same consequences to him, whether the adverse 
possession be held continuously by one or several persons, and 
whether subsequent possessors do or do not stand in privity with 
their predecessors. If, indeed, the adverse possession is not con- 
tinuous, if, for instance, B., after disseising A., abandons the land, 
leaving the possession vacant, and C. subsequently enters without 
right upon this vacant possession, he cannot, of course, tack his time 
to B.’s.1 Upon B.’s abandonment of the land the disseisin comes to 
an end. In legal contemplation, A.’s possession revives.2, Having 
the right to possess, and no one else having actual possession, he 
is in a position analogous to that of an heir, or conusee of a fine, 
before entry, and like them has a seisin in law. C.’s disseisin has, 
therefore, the same effect as if A. had never been disseised by B., 
and A.’s right of entry or action must continue until C. himself, or 
C. and his successors, have held adversely for twenty years. If 
the distinction here suggested between successive disseisins with 
continuous adverse possession, and successive disseisins without 





because the statute had extinguished his title. Doe v. Carter, 9 Q. B. 863. The court 
decided against C. in Doe v, Barnard, on the ground that he, being a disseisor of A.’s 
heir, who had the superior right, could not maintain ejectment at all, even against a 
wrongful dispossessor. This view, although allowed in Nagle v, Shea, Ir. R. 8 C. L. 224, 
is, of course, untenable, being a departure from the law as settled by the practice of six 
centuries, For, from time immemorial, a disseisor, if dispossessed by a stranger, has had 
the right to recover the land from the wrong-doer by entry, by assize, or by ejectment, 
Bract, f. 165 a; 1 Nich. Britt. 296; Bateman, Allen, Cro, El. 437, 438; Jenk. Cent. 42; 
Allen v, Rivington, 2 Saund, 111; Smith v, Oxenden, 1 Ch, Ca. 25; Doe wv. Dyball, M. & 
M. 346; Davison v, Gent, 1 H. & N. 744, per Bramwell, B. This time-honored rule is uni- 
versally prevalent in this country. The doctrine of Doe v. Barnard is open to the further 
criticism that it is a distinct encouragement of private war as a substitute for legal pro- 
ceedings. For C., the unsuccessful plaintiff, has only to eject A. by force in order to turn 
the tables upon him. Once in possession, he could defeat a new ejectment brought by A., 
in the same way that he himself had been rebuffed; that is, by setting up the superior 
_ right of B,’s heir, Fortunately Doe v. Barnard has been overruled, in effect, by Asher v. 
Whitlock, L. R, 1 Q. B. 1. The suggestion of Mellor, J., in the latter case, although 
adopted by Mr. Pollock (Poll. & Wr., Poss. 97, 99), that the former case may be sup- 
ported on the ground that the superior right of B.’s heir was disclosed by the plaintiff’s 
evidence, will hardly command approval. If an outstanding superior right of a third per- 
son is a relevant fact, it must be competent for the defendant to prove it; if it is irrele~ 
vant, its disclosure by the plaintiff’s evidence must be harmless. 

1 Brandt v. Ogden, 1 Johns, 156; Malloy v. Bruden, 86 N. C. 251; Taylor v. Burn- 
side, 1 Grat. 165. See, also, Brown v, Hanauer, 48 Ark, 277. 

2 Agency Co, v. Short, 13 App. Cas. 793. 
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continuous adverse possession, had been kept in mind, a different 
result, it is believed, would have been reached in the American 
cases.} 

If the conclusions here advocated are true in regard to land, 
they would seem to be equally valid where there is a continuous 
adverse possession of chattels by successive holders, although 
there is no privity between them. But no decisions have been 
discovered upon this point.? 

(5.) By judgment. One who has been wrongfully dispossessed of 
a chattel has the option of suing the wrong-doer in Replevin, Deti- 
nue, Trover, or Trespass. A judgment in Replevin enables him to 
' keep the chattels already replevied and delivered to him by the 
sheriff, and a judgment in Detinue establishes his right to recover 
the chattel zz specie,’ or, that being impracticable, its value. A judg- 
ment in Trespass or Trover, on the other hand, is for the recovery 
of the value only, as damages. Inasmuch as a defendant ought 
not to be twice vexed for a single wrong, a judgment in any one 
of these forms of action is not only a merger of the right to resort 
to that one, but is also a bar against the others.* “Accordingly, a 
judgment in Trespass or Trover against a sole wrong-doer who, at 
the time of judgment recovered, is still in possession of the chattel 
operates like the statute of limitations, and annihilates the dis- 
possessed owner’s right to recover the chattel. The converter’s 
possession being thus set free from adverse claims, changes into 
ownership.® 





1 It is a significant fact that in most of these cases Brandt v. Ogden, 1 Johns. 156, a 
case where the adverse possession was not continuous, was cited as a decision in point. 

2 In Norment v. Smith, 1 Humph, 46; Moffatt v. Buchanan, 11 Humph. 369; Wells 
v. Ragland, 1 Swan, 501; Hobbs vz. Ballard, 5 Sneed, 395, there was in fact a privity; 
but the court thought otherwise, and accordingly disallowed tacking, as the same court 
denies the right to tack in the case of land if there is no privity. 

8 Ex parte Drake, § Ch. Div. 866; ReScarth, 10 Ch. 234; Sharpe v. Gray, 5 B. Mon. 
4; Norrill v, Corley, 2 Rich, Eq. 288, n. (a). 

4 Lacon v, Barnard, Cro. Car. 35; Put v. Rawsterne, T, Ray, 472, 2 Show. 211 
(semble); Hitchin v, Campbell, 2 W. Bl. 827; Lovejoy v. Wallace, 3 Wall, 1, 16 (semdle); 
Barb v. Fish, 8 Black, 481; Rembert v, Hally, 10 Humph, 513. Similarly, if the con- 
verted chattel has been sold, the owner, by recovering a judgment inassumpsit, extinguishes 
all his other remedies against the converter. Smith v. Baker, L. R. 8 C, P. 350 (semdle); 
Bradley v. Brigham, 149 Mass. 141, 144-5; Boots v. Ferguson, 46 Hun, 129; Wright v. 
Ritterman, 4 Rob, 704, 

5 The chattel may therefore be taken on execution by a creditor of the converter. 
Rogers v. Moore, Rice, 60; Norrill v. Corley, 2 Rich. Eq. 288, n. (a); Foreman z. 
Neilson, 2 Rich. Eq. 287. See, also, Morris v. Beckley, 2 Mill, C.R. 227. A purchaser 
from a converter after judgment should take a perfect title. Goff v. Craven, 34 Hun, 
150, contra, would seem to be a hasty decision. 
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If the change of possession is before judgment, there is a dif- 
ference. Let us suppose, for instance, that B. converts the chattel 
of A., and, before judgment recovered against him in Trespass or 
Trover, sells it to C., or is in turn dispossessed by C. C., the new 
possessor, will hold the chattel, as B. held it, subject to A.’s right 
to recover it. The change of possession simply enlarges the scope 
of A.’s remedies; for his new rights against C. do not destroy his 
old right to sue B. in Trespass or Trover. Nor will an unsatisfied 
judgment against B. in either of these actions affect his right to 
recover the chattel from C.! It is no longer a question of double 
vexation to one defendant for a single wrong. Not until the judg- 
ment against B. is satisfied can C. use it as a bar to an action 
against himself. A different principle then comes into play, 
namely, that no one should receive double compensation for a 
single injury.” 

Another case can be put where the dispossessed owner has con- 
current rights against two or more persons. B. and C. may have 
jointly dispossessed A., instead of being successive holders of the 
converted chattel. Under these circumstances A. may proceed 
against B. and C. jointly or severally. If he obtain a joint judg- 
ment in Trespass or Trover, all his rights against both are merged 
therein, and his title to the chattel is extinguished. But if he obtain 
a separate judgment against one, he may still bring Replevin or 
Detinue against the other to recover the chattel, or Trespass or 
Trover for its value; for the latter cannot invoke the maxim, 
nemo bis vexari debet pro cadem causa Not until the judgment 





1 Matthews v. Menedger, 2 McL. 145; Spivey v. Morris, 18 Ala. 254; Dow v, King 
(Ark.) 12 S. W. Rep. 577; Atwater v. Tupper, 45 Conn. 144; Sharp v. Gray, 5 B. Mon. 
4; Osterhout v. Roberts, 8 Cow. 43. But see contra, March v. Pier, 4 Rawle, 273, 286 
(semble); Fox v, Northern Liberties, 3 W. & S, 103, 106 (semd/e); Wilburn v, Bogan, 
1 Speer, 179. 

Similarly, an unsatisfied judgment against C. is no bar to asubsequent action against B. 
McGee v. Overby, 12 Ark. 164; Hopkins v, Hersey, 20 Me. 449; Bradley v. Brigham, 
149 Mass, 141, 144-5. But see contra, Murrell v. Johnson, 1 Hen, & M. 449. 

2 Cooper v, Shepherd, 3 C. B. 266. 

8 Lovejoy v. Murray, 3 Wall.1; Elliot v. Porter, 5 Dana, 299; Elliott v. Hayden, 104 
Mass, 180; Floyd v. Brown, 1 Rawle, 121 (semdle); Fox v. Northern Liberties, 3 W. & 
S. 103 (semble); Sanderson v, Caldwell, 2 Ark. 195. 

But see contra, Brown v. Wootton, Yelv, 67, Cro, Jac. 73; Adams v. Broughton, 
Andr. 18; Buckland v, Johnson, 15 C. B. 145; Hunt v. Bates, 7 R. 1.217. In Brinsmead 
v, Harrison, L, R. 6 C, P. 584, L. R. 7 C. P. 547, one of the joint converters pleaded, to 
a court in Detinue, a prior judgment against his companion, The plaintiff now assigned 
a detention subsequent to the joint taking. The court, with some reluctance, held the 
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against the one is satisfied can it be used as a bar in an action 
against the other. The controversy whether the title to a converted 
chattel vests in a defendant by a simple judgment, or only after the 
satisfaction of the judgment, is, therefore, but another battle of the 
knights over the gold and silver shield. Under some circum- 
stances the title changes by the judgment alone; in other cases 
satisfaction is necessary to produce that result. 
J. B. Ames. 


CAMBRIDGE, 1890. 
[ To be concluded in March.] 





plea good, but also supported the replication, thus neutralizing one error by the commis- 
sion of another, and so bringing about the same result as the American cases, The 
fallacy of the notion that the detention of a chattel by the wrongful taker is a fresh tort, 
was exposed, curiously enough, by the same court in an earlier case in the same volume; 
Wilkinson v, Verity, L. R.6C, P. 206, Such a notion, as there pointed out, would virtu- 
ally repeal the statute of limitations. See Philpott vy, Kelley, 3 A. & E. 106. 
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A CorRECTION. 

To the Editors of the Harvard Law Review: 
Since the publication of my article in the last number of the Review, 

I have learned that the article in 2 Law Quarterly Review, 506, re- 
ferred to by me in note 5, page 273, and described as “ presumably 
from the pen of Sir Frederick Pollock,” was not, in fact, written by 
him. I therefore desire to correct the statement. 

Very truly yours, 


WILLIAM SCHOFIELD. 
RosTon, Feb. 12, 1890. 





THE case of Zhe Metropolitan Exhibition Companyv. Ward isa 
single combat between two of the chiefs in the greater battle between 
our base-ball capitalists and our base-ball players. The plaintiff com- 
pany or its predecessors and the defendant on the 23d of April, 
1889, entered into a contract by which the defendant agreed to play 
ball with the New York Base-Ball Club from rst April to 31st October, 
1889, on a certain salary. The plaintiff company had also by this 
agreement the right to “reserve” the defendant for the season of 1890 
at a salary of not less than three thousand dollars, and in a club not to 
exceed fourteen members in number at the time of the reserve. The 
further right was given to the plaintiff company of terminating all obliga- 
tions on this contract by ten days’ notice given at any time. The services 
thus promised for the year 1889 have been performed by the defendant, 
and the money for them has been paid. The defendant has been 
reserved by the plaintiff company for the year 1890, but has been 
actively employed in the work of other base-ball clubs The plaintiff 
company then files this bill to restrain the defendant from playing 
base-ball or rendering services of any kind for any one until 31st 
October, 1890, and a motion is made to enjoin the defendant until 
the hearing of the cause. The main question raised by the suit is, 
therefore, what is the legal effect of the “reserve” secured to the plaintiff 
company by the agreement of 23d April, 1889? 
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Judge O’Brien refuses the preliminary injunction on the ground that 
a final judgment may be had very soon, and in the mean time the 
plaintiff can suffer no irreparable injury. Some comments are also 
made on the merits of the case and on the possibility of the plaintiff's 
final success.’ 

It seems to us that the plaintiff company has a very good chance of 
obtaining a permanent injunction on the hearing of the cause. The 
plain construction of the word “reserve” is this: it is the right to keep, 
to hold for future use. Let us suppose that there was no stipulation 
except this reserve, that is, nothing was said about salary and other 
terms of reserve. Then noone could doubt that the plaintiff would 
get the relief he asks, for the right to reserve, if translated into terms 
of the defendant’s duty, means that the defendant has bound himself 
absolutely by a negative covenant to play ball with no one but the 
plaintiff company. It is to be observed that this is not a positive 
promise to play with the plaintiff company, but only a negative promise 
to play with no one else. The plaintiff company has the absolute 
refusal, so to speak, of the defendant’s services. It is the case of a 
negative unilateral contract, for the breach of which damages at law 
would be clearly inadequate, and which has been already broken or 
is actually threatened. If the reserve were unconditional, therefore, 
the merits would be clearly on the side of the plaintiff company. 

What new element is introduced by the insertion of the provisos 
that the defendant shall be reserved, 1, at a salary of not less than three 
thousand dollars, and 2, ina club of not more than fourteen men at the 
time of the reserve? In the consideration of this question we may dis- 
regard the second proviso altogether, because it was a fact the existence 
of which was a condition precedent to the exercise of the power to 
reserve, and must be presumed now that the reserve has been made. 
But the contract provides that it shall be considered a condition pre- 
cedent to the right to reserve that the defendant shall be reserved at a 
salary of three thousand dollars at least. In other words, by the exer- 
cise of the reserve the plaintiff company has become bound to pay 
the defendant a certain salary if he chooses to play ball with them. 
If the plaintiff company reserves the defendant, it must also employ 
him. But, again, it is to be observed that the defendant assumes no 
obligation to play with the plaintiff company; the defendant is given 
an offer which is to remain open as long as the reserve holds him from 
other employment. Thus, when the season opens the defendant is at 
liberty to retire from the diamond altogether and enter some other 
occupation, e. ., the legal profession, for which in this case the defendant 
happens to be trained; or he may demand employment of the plaintiff 
company at a salary of three thousand dollars, and he may sue them if he 
is not employed or paid. But the fact that the defendant has this right 
against the plaintiff company can in no way diminish his obligation 
towards the plaintiff company. The promises of the plaintiff com- 
pany and of the defendant do not, therefore, constitute mutual and 
dependent conditions, but they are independent and absolute. Hence 
the defendant is still bound by an absolute negative promise to play 
ball with no one but the plaintiff company, and this promise is one of 
the kind that equity usually enforces. We can answer, then, that the 
provisos make no difference in the legal effect of the reserve. 





1 New York Law Journal, 2oth Jan., 1890. 
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Nor is it an objection that the plaintiff company may terminate all 
rights and obligations by ten days’ notice. By coming into equity the 
plaintiff company must be taken to have waived this right forever, 
because the prayer for relief and the retention of a right of termination 
are two acts totally inconsistent with one another. This waiver can be 
made effective by the terms of the decree. 

The final judgment of the Supreme Court of New York on this bill 
will be watched for with interest. 





THE editors and publishers of newspapers about Boston have agreed 
to submit a petition to the General Court of Massachusetts, praying for a 
relaxation of the law of newspaper libel in favor of the newspapers, 
and they embody their prayer in the following proposed enactment ; 
“No action or prosecution shall be maintained for the publication 
of any matter of legitimate interest to the public, if such publication 
is made without malice, and if the author or publisher thereof causes 
effectual retraction or correction to be made of anything untrue or 
mistaken in such publication as soon as practicable after being re- 
quested so to do by any person aggrieved by the original publication.” 
On behalf of such an enactment it is urged that “it is contrary to all 
principles of justice to assume, as the present law does, that a publisher 
is guilty until he proves himself innocent; that such an assumption is 
directly the reverse of the commonly accepted axioms of law.” 

The consummation hoped for in the enactment of this new law has 
long since been realized in England. ‘The statute 6 and 7 Vict. c. 
96, s. 2 (1843), provided “ that in an action for a libel contained in any 
public newspaper or other periodical publication, it shall be competent 
to the defendant to plead that such libel was inserted in such news- 
paper or other periodical publication without actual malice and with- 
out gross negligence, and that before the commencement of the action, 
or at the earliest opportunity afterwards, he inserted in such newspaper 
or other periodical publication a full apology for the said libel,” etc. 
Some such law was before the New York Legislature a year ago,’ and 
we believe the question is not entirely new in the Massachusetts General 
Court. Minnesota has such a law. Michigan had a similar statute, 
but it was declared unconstitutional because it failed to provide a proper 
remedy for a wrong, and because it was class legislation.’ 

It is obvious that there is no such crying injustice in the present law 
as the authors of this petition seem to imagine. One who publishes 
a libel is held liable for damages because of the injury done, and not 
because of any malice, as the newspapers are told every day. But 
granting that the changes proposed are desirable from the point of view 
of expediency and policy, we think it clearly within the power of the 
Legislature to pass such an act. Such a law denies no one the “ equal 
protection of the laws,” because the law applies to a class. Moreover, 
within reasonable limits the Legislature must judge what is or is not 
a proper remedy for a given wrong.® 

It would be extremely interesting to see some English testimony on 
the practical working of their law (Lord Campbell’s Act), although 
English experience would be no sure guide for us. 


139 Alb. L. J. p. 101, see also, pp. 481, 201. 
3 Dark v. Detroit Free Press és. o'N. W. Tkep. 731 (Mich.). 


3 Allen v. Pioneer-Press Co., 40 Minn. 117, 
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THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in" 
structionin the School. They represent, therefore, no caretully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. ] 


Bacon’s Maxm 25.—(From Professor Thayer's Lectures.) — 
Those do wisely, such as Wigram and Stephen and Nichols (in his 
excellent article in the Juridical Society Papers, ii. 351), who, in deal- 
ing with the parol-evidence rule, reject the use of Lord Bacon’s maxim 
and commentary upon ambiguity. It does not help: it confuses. It is 
inextricably connected with a hopeless mass of mere jargon in our later 
books; and it cannot be understood by the mere reading of it,— you 
must turn on the light of a knowledge of the legal conceptions which 
were peculiar to the time, and of their fanciful and pedantic style of ex- 
pression. And yet anything which has figured as this thing has and 
still does in the phraseology of one subject must be understood. 

Bacon’s conception appears to be this : — 

1. When an ambiguity, z.e., a doubtful meaning, appears on the 
mere face of the document, you cannot cure it by extrinsic matter, be- 
cause this would be a mingling of a matter of specialty with matter of 
fact, z.e., extrinsic matter of the “inferior” grade. [He then illustrates 
by cases where the attempt is to show the intention, pure and simple, 
of the maker of a specialty. His conception is of an attempt to remove 
the doubt by pvving effect and operation to an unexpressed intention ; 
he is not thinking of a merely evidential use of such an intention, like 
that which Wigram refers to, in his paragraph 79.] But, he goes on, it 
may be cured sometimes by construction [7z.e., by a comparison of all 
parts of the paper together, where, indeed, as we observe, the curing of 
the doubt comes from ascertaining that, all things being. considered, 
there is none] or by election [¢.e., in virtue of the doctrine that a certain 
party has his choice of several possible meanings. ] 

2. A latent ambiguity, z.e., one which does not present itself upon 
the face of the paper, upon the bare reading of it, but is revealed by 
extrinsic matter — may be cured by extrinsic matter; for, in doing this 
there is no mingling of the incongruous things matter of specialty and 
matter of fact, but the mere meeting of one matter of fact by another. 
Yet two things, he goes on, are to be observed; viz., (a) the doctrine 
of election applies equally whether the ground for it appears on the 
face of the paper, or only be revealed by extrinsic matter; and (6) 
the mere intention of the writer, although, indeed, it be extrinsic mat- 
ter, “ matter in fact,” cannot be used to cure a latent ambiguity, unless 
it be one of equivocation ; for in that case only is there an expression in 
the writing of this intention,— an expression which, while it fits several 
things, does exactly fit and utter this intended thing. 

In order to understand all this, we have to remember that Bacon is 
not talking or thinking about “evidence,” in our sense of the word. 
He is expressing a doctrine about giving effect and operation to in- 
tention as discriminated from the writing itself. This cannot be done, 
he says, when it is unexpressed: it can be done when it is adequately 
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expressed, and at the same time expressed in an equivocal form, and 
only ther. This conception, asI said before, is not that of using it 
evidentially,— all that sort of thing is more modern; it is the con- 
ception of letting the mere thought and purpose of the writer have an 
operation, by their own force, to cure and put life into an uncertain docu- 
ment, a thing never to be done, he means, when the uncertainty is 
in the very texture of the document itself; only to be done when the 
ambiguity is latent, and even then, only when it has the character of 
equivocation. 

Two more things should be noticed: (1) What Bacon means by aver- 
ment, an expression which generally and properly relates to pleading, may 
be seen by turning to the second paragraph of his Maxim 6, and recalling 
the ancient doctrine which survives and is familiar to us to-day, that a 
sheriff's return of having served a writ is conclusive. Bacon says: 
“ As if the Sheriffe make a false returne that I am summoned, whereby 
I lose my land ; yet because of the inconvenience of drawing all things 
to incertainty and delay, if the Sheriffe’s returne should not bee credited, 
I am excluded of my averment against it, and am put to mine action of 
deceit against the Sheriffe and Summoners.” The conception is not that 
of excluding a certain sort of evidence, but of excluding a certain 
ground of defence. (2) The second thing is an emphatic repetition 
and reminder that Bacon’s maxim cannot be read alone; it must 
be illustrated by his commentary. For near the end of his preface to 
the “Maxims ’—that admirable bit of discourse which begins with 
the famous remark, “I hold every man a debtor to his profession,” etc. 
— Bacon has warned all who resort to his maxims in the clearest 
manner against this common and almost universal error in the use of 
them: “ Lastly,” he says, “there is one point above all the rest I 
accompt the most materiale for making these reasons indeed profitable 
and instructing, which is, that they be not set downe alone, like short 
darke Oracles, which every man will be content still to allow to bee true, 
but in the meane time they give little light or direction; but I have 
attended them (a matter not practised, no not in the civill law to any 
purpose ; and for want whereof indeed the rules are but as proverbs, 
and many times plaine fallacies) with a cleere and perspicuous expo- 
sition, breaking them into cases, and opening them with distinctions, 
and sometimes shewing the reasons above whereupon they depend, and 
the affinity they have with other rules.” 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a/] the cases, comparatively few in number, which disclose the general 
progress and tendencies of the law. When such cases are particularly suggestive, comments 
and references are added, if practicable. ] 

ADMIRALTY — JURISDICTION — COLLISION — RaFTs, — Rev. Sts. U. S. § 3, de- 
fines ‘‘vessel” as including every “description of water-craft, or other artificial 
contrivance used, or capable of being used, as a means of transportation by 
water.” //e/d, that a raft made of cross-ties, used as a convenient mode of 
bringing them to market, manned by a pilot and crew, who lived and had 
shelter thereon during a voyage of many days, propelled by the tides and _ by 
poles and large oars, was a vessel, so as to give jurisdiction to admiralty of a 
libel i rem against it for a collision on navigable waters, Seabrook v. Raft of 
Railroad Cross-ties, 40 Fed. Rep. 596 (S, C.). 
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AGENCY — Bonps — RATIFICATION.— An agent, having no authority in writ. 
ing under seal, gave a bond on behalf of his principals, who were partners. 
Held, the act of the agent could be ratified by parol, and this ratification may be 
shown by facts and circumstances. Palmer v. Seligman et al. 43 N. W. Rep. 
974 (Mich. ), 

ConFLIcT OF Laws— CARRIERS.— The plaintiff made a contract of transpor- 
tation with the defendant, which released the latter from liability for negligence. 
The contract was ~™ade in New York. It was valid under New York law, but 
void in Pennsylvani., where the case came up. //e/d, that a contract is governed 
by the law of the place where it is made, and that the New York rule should apply. 
Forepaugh v. Del. L. & W. Railway Co., 18 Atl, Rep. 503 (Penn.). 

The doubt in this case arose from a rule the U. S. courts laid down in Swift 
v. Tyson, 16 Peters, 1. A distinction is there drawn between statute and local 
law and a so-called commercial law. The first class, it is said, is peculiar to 
each State, and a decision of a State court is binding authority as to what the 
law is in that State. But the commercial law is uniform throughout the country, 
and it is competent for a U. S. court to decide questions contra to State decisions. 
This is followed in a late case. Liverpool Steam Co.v, Phenix Ins. Co. 129 U. S. 
397: 

In Forepaugh v. D. L. & W. it was claimed that the law governing the con- 
tract was part of the commercial law, and that it wasas competent for a Pennsyl- 
vania court to decide it as for a New York court. But the judge rejected the 
doctrine of a separate commercial law, severely criticising Swift v. Tyson. He 
cites a mass of authority on the point of conflict of laws entirely inconsistent 
with the distinction of the U. S. court. 2 Kent, Com. 458; Story, Conflict of 
Laws, § 38. 


CONSTITUTIONAL LAW — LIBERTY — POLICE POWER. — Owners of factories and 
mines were prohibited by statute from paying their employees in orders on 
the stores of the company, and from selling goods from the stores to their 
employees at a greater profit than they obtained from strangers, edd, the 
statute was opposed to the Fourteenth Amendment of the United States and to 
the ‘life, liberty, and property”? clause in the Bill of Rights of the Constitution 
of West Virginia, and could not be supported as an exercise of the police power. 
The court lay great stress on the fact that it does not apply to all employers, and 
is therefore class legislation. State v. Goodwill, 10 S. E. Rep, 285 (W. Va); 
State v. Fire Creek Coal & Coke Co., 10 S, E. Rep. 288 (W. Va.), 

In Pennsvivania a similar statute was curtly declared “utterly unconstitutional 
and void.” Godcharlesv, Wigeman, 113 Pa. St. 431. 


CONTRACTS — UNCONSCIONABLE CONTRACTS — MEASURE OF DAMAGES, — Plain- 
tiff had contracted with the government to furnish “shucks” at sixty cents 
per pound, It appeared that shucks were worth only from twelve to thirty-five 
dollars per ton at the time of the contract; that it was customary to buy them by 
the hundred weight; and that the error occurred from a failure to strike out the 
words *pounds”’ on the printed form on which plaintiff's proposal was made, and 
to insert ‘“‘hundred weight” instead, though plaintiff insists that there was no 
mistake on his part in making the bid. The “shucks’’ had been delivered to 
the government and used by it before the error was discovered, eld, that the 
contract coyld not be enforced, and that the plaintiff, though declaring on the 
special contract, could recover the market value only of the “shucks,” //ume 
v. United States, 10 Sup. Ct. Rep. 134. 

The court relies upon the two well-known cases of unreasonable contracts, 
Fames v. Morgan, 1 Lev. 111, and Thornborough v. Whiteacre, 2 Ld. Raym. 
1164, and holds that when the contract is so exturtionate and unconscionable on 
its face as to raise a presumption of fraud, that defence is available at law as well 
as by an application for affirmative relief in equity. And if performance has been 
accepted in ignorance and under circumstances excusing the non-return of 
articles furnished, and these have some value, the amount sued for may be re- 
duced to that value. 


CoRPORATIONS—“ TRUSTS.”— A corporation was formed to manufacture and 
sell gas, and to purchase and hold or sell the capital stock of any gas com- 
pany in Chicago, or elsewhere in Illinois. It was formed under the general in- 
corporation law of the State, which permits corporations to ‘‘own . 
so much real and personal estate as shall be necessary for the transaction "of 
their business; . . . amd to .. . exercise powers necessary to carry into 
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effect the object for which they may be formed.” Aé/d, the main purpose of 
this company being to manufacture and sell gas, the purchase of stock in 
other companies is not necessary to carry this purpose into effect, and the general 
statute for incorporation not only does not expressly authorize such purchase, 
but impliedly forbids it. The charter is void as to all powers granted beyond the 
provisions of the statute. 

Held, further, that the object of a corporation formed to “purchase, etc., 
shares of other gas companies, etc,,” is not a “lawful purpose,” because it tends 
to create a monopoly, and so it is not authorized under a statute providing for 
the formation of corporations for any “‘lawful purposes.” People ex rel. Peabody 
v. Chicago Gas Trust Co, 22 N. E. Rep. 798 (Ill.). 

A note to this case collects the principal decisions on ‘“‘trusts” recently made 
in this country, to which note may be added Richardson v. Buhl et al., 43 N. W. 
Rep. 1102 (Mich.), 

EQUITY JURISDICTION — NUISANCE — REASONABLE USE. — The defendants, keep- 
ing a hotel in London, had put up a stove, the heat of which rendered the 
cellar of the adjoining house unfit for storing wine. /e/d, that though the de- 
fendants were acting reasonably in the use of their house, yet as they caused 
serious annoyance and injury to the plaintiff, the court would interfere by injunc- 
tion to protect the plaintiff, the jurisdiction of the court not depending upon the 
question of reasonable use, Reinhardt v, Mentasti, 42 Ch. D. 685 (Eng.). 

EVIDENCE — PROCEEDINGS BEFORE MASTERS IN CHANCERY.—A bill for dis- 
covery and accounts was referred to a master, The accounts were complicated, 
and peculiarly within the knowledge of the defendant. Dcfendant refused 
assistance to the master, and produced only those books that he was compelled 
by order of court to produce, He now seeks to set aside the report by intr - 
ducing books of which the master and parties to the suit had no knowledge, 
Held, that it was his duty to lay the books before the master, and, having 
neglected so to do, he could not now impeach the report. Appeal of Ahi, 18 
Atl. Rep. 471 (Penn.). 


GENERAL AVERAGE — JETTISON — RIGHT TO CONTRIBUTION.— A ship was stranded 
through the negligence of her master, and was thereby placed in a_ posi- 
tion of such danger as to make it necessary to jettison part of the cargo in order 
to save the remainder and the ship. A¢/d, that innocent owners of the jettisoned 
cargo are entitled to general average, while the owners of the ship would not 
be, unless their ordinary relations to the shippers had been varied by contract. 
The right of contribution in respect of jettisoned cargo is based on the danger 
to ship and cargo requiring sacrifice to which all must contribute, Such right 
does not belong to the wrong-doers whose acts have led to the jettison, or to 
those who are legally responsible for them. Strang, Steel & Co. v, A. Scott 
& Co. 14 App. Cas. 601 (Privy Council). 

The Privy Council here denies the correctness of the rule as stated in 1 Parsons 
on Shipping, 211, and in 2 Parsons on Marine Insurance, 285, which they con- 
sider not supported by the cases there cited. The fact that the loser has his 
remedy against the master for his negligence does not oust the right to general 
average. This right exists whenever the goods of some of the shippers have 
been advisedly sacrificed, and the property of the others has been thereby pre- 
served. 


INSURANCE—CONDITIONS OF PoLicy.—A_ policy of insurance, stipulating 
that it should be void in case the assured was not the sole and unconditional 
owner in fee simple of the land on which the insured building stood, is valid, 
though the assured has but an equitable interest, being in possession under a 
contract of purchase from the owner in fee, Dupreau v. Hibernia Ins. Co., 
43 N W. Rep. 585 (Mich.). 

MANDAMUS—COMPELLING R, R. Co, TO FURNISH STATIONS.—A mandamus 
will be granted to compel a railroad company to establish a station at a town 
containing 1,800 inhabitants, which desires to send freight and passengers over 
defendant’s line, and at present is three miles from any station, Railroad com- 
panies have a broad discretion in locating their stations, but this discretion must 
be exercised in good faith, and with a due regard to the necessities and con- 
venience of the public, People v. Chicago & A, R. Co., 22 N.E. Rep. 857 (Ill). 

PARTNERSHIP — WHO ARE  PARTNERS?—Defendants agreed with a third 
person that they would indorse his notes for a certain amount, to be used in 
carrying on a store, Defendants were to have an interest in the goods in the 
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store to the amount of their indorsement, and a share of the net profits, and if 
the venture proved a loss, a sufficient amount of goods were to be turned over to 
them to secure them on their indorsement. //e/d, the defendants, having a pro- 
prietary interest in the business and its profits, were liable as partners, /c- 
Govern et al. v. Mattison et al., 22 N. E. Rep. 398 (N. Y.). 


SALEs.—* As against third parties, a vendor of personal property must take 
actual possession, and such possession must be open, notorious, and unequivocal, 
such as to apprise those accustomed to deal with the vendor that the goods have 
changed hands,” erry. Denver Milling Co., 22 Pac. Rep. 770 (Col.), 


STATUTE OF LIMITATIONS — NUISANCE.—Where a_ railroad company  con- 
structs its road-bed so that at times an overflow of adjoining lands is caused, there 
may be as many recoveries as there are successive injuries, and the statute of 
limitations begins to run on the happening of the particular overflowing of which 
complaint is made, S¢ Louis, J. M. & S. Ry. Co. v Biggs, 12 S. W. Rep. 
331 (Ark.), : 

TRUSTS—INVESTMENT OF TRUST FUuNDs.—A trustee, having no directions 
as to the mode of investing trust funds, cannot invest them in personal securities, 
Simmons v. Oliver et al., 43 N. W. Rep. 561 (Wis.). 

TRUSTS—VENDOR OF LAND—DOoOWER.—Complainant was in possession of land 
under a contract to convey, After the contract was made the vendor married. 
He died intestate, and the complainant brings his bill for specific performance. 
Hfeld, that the intestate was constructive trustee at the time of his marriage, and 
his wife got no dower in the land, Hunkins v. Hunkins, 18 Atl, Rep, 655 (N. H.). 


WILLS—TESTAMENTARY CAPACITY—BURDEN OF ProoF.—The jury were 
charged, in substance, that the burden of sustaining the will rested on him who 
asserted its validity, and unless he showed by the burden of proof that the tes- 
tator was of sound mind and memory at the time of executing the will, they 
must find for the opponents, //e/d, error, as imposing a higher degree of proof 
on him who set up the will than the law required, Pendlay e¢ al. v. Eaton et 
al,, 22 N. E. Rep. 853 (lll.). 

The decision of the court only went to the extent of saying, that, under the 
circumstances of the case, the charge was misleading, But from the general 
tenor of the opinion it would seem that the court thought, after evidence of 
a proper execution was introduced, the burden of proof for the whole case was on 
those opposing the will. That is, the court confound the “burden of proof” 
with the duty of “going forward with evidence.” For the better view see Suéfen 
v. Sadler, 3 C. B. N. Ss. 87-89; Barnes v. Barnes, 66 Me. 286; Crowninshield v. 
Crowninshield, 2 Gray, §24. See, however, contra, McCoon v, Allen, 17 Atl, Rep. 
820 (N. J.), digested in 3 Harv. L. Rev. 188. 
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THe Law or LisEL, in its Relation to the Press. By Hugh Frazer, 
M.A., LL.M., etc. London: Reeves & Turner, 1889. pp. xix, 135. 

This little book, a practical handbook on the law of newspaper libel 
is primarily designed, as the preface tells us, to meet the needs of those 
connected with the press. ‘The law is stated in propositions numbered 
as articles,—a favorite arrangement among recent English legal writers 
and a few Americans,—while amplifications, limitations, and _illustra- 
tions follow the articles in the shape of notes. The English authori- 
ties cited are numerous, the English statutes are carefully noticed 
throughout the text and conveniently collected in the appendix. 

The work shows every mark of care; the articles are clear, con- 
densed, and thorough. The notes and citations show learning and 
industry. The book cannot fail to be handy and serviceable, because 
it is brief, and yet apparently complete ; and it will undoubtedly prove 
valuable to journalists, and so accomplish fully the design of the ce 





